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JURISDICTION OVER APPEAL
This Court has jurisdiction over this appeal pursuant to Utah Code Ann. § 78-2a3(2)0").
STATEMENT OF ISSUES AND STANDARD OF REVIEW
Issue No. 1: Did the District Court err in deciding as a matter of law that
Holladay Town Center ("Holladay" or "Tenant") has the requisite standing under the
lease and by virtue of its leasehold to bring a direct action to quiet title as to fee title
ownership, and then err in ruling on the validity of the easement without the issue being
properly before the court or the necessary parties present? [Record ("R.") at 928, pp. 3661; 414-426; 628-642].
Issue No. 2: Did the District Court misinterpret the lease between the parties by:
(1) allocating the responsibility of addressing and resolving an easement against the
property to the Tenant; (2) failing to hold the lease contained a warranty of title
provision; (3) failing to hold the existence of the easement, rather than its validity, is the
determining factor under the lease requiring the Tenant to take action to remove the
same; (4) finding that the lease authorizes the Tenant to contest, at its own expense, any
legal requirements, defined as including any covenants, restrictions or conditions of
record; (5) finding that under the lease, because it was a triple net lease, the Tenant was
obligated to pay the rent without offset and without any cost to the Landlord; and (6) not
finding that Tenant was entitled to abatement of rent as a result of the existence of the
easement. [R. at 928, pp. 36-61; 414-426; 628-642].

1

Fssue No. 3: Did the trial court err by awarding attorney's fees to Defendant
Brown Family Holdings, L.C. ("BFH" or "Landlord") based on insufficient evidence in
the requesting affidavit? [R. at 792-796].
Standard of Review: "A Court appropriately grants summary judgment only
when there is no genuine issue as to any material fact and the moving party is entitled to
judgment as a matter of law. Thus, we review the district court's grant of. . . summary
judgment for correctness, granting no deference to the district court." Wasatch Oil &
Gas, LLC. v. Reott, 2007 UT App 223,1(17, 163 P.3d 713 (citations omitted).1
"Calculation of reasonable attorney fees is in the sound discretion of the trial
court, and will not be overturned in the absence of a showing of a clear abuse of
discretion." Dixie State Bank V. Bracken, 764 P.2d 985, 988 (Utah 1988).
STATEMENT OF THE CASE
A.

Nature of the Case

This case arises from a dispute between Tenant Holladay and Landlord BFH
regarding whether the Ground Lease required BFH to provide clear title to Holladay and
who was obligated under a Ground Lease to clear an easement on the Property. [R. at 23]. On March 1, 2005, Holladay and BFH entered into a Ground Lease wherein BFH
agreed to lease the Property to Holladay. [R. at 158]. BFH knew that Holladay intended

1

Although Appellant believes the District Court ruled on the cross-motions for summary judgment, the record is not
entirely clear. In the event the District Court ruled solely on the cross-motions to dismiss, the standard of review is
stated as follows: "Because a rule 12(b)(6) dismissal is a conclusion of law, we review for correctness, granting no
deference to the trial court's decision." Valley Colour, Inc v. Beuchert Builders, Inc., 944 P.2d 361 (Utah 1997).
"In reaching our judgment, we accept the complaint's factual allegations as true and draw all inferences in plaintiffs
favor." Stokes v. Wagoner, 1999 UT 94, f 6,987 P.2d 602 (citation onutted).
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to use the Property as part of its larger project to develop, build, and market a large
shopping center in the area, and in fact the Lease contained language that permitted
Holladay to demolish existing structures and make the necessary developments for
Holladay's purposes. [R. at 158-159]. In order to use the property, Holladay required the
Property to befreefromencumbrances that would hinder its development and/or
financing. [R. at 158-159]. Holladay represented in the Lease that there were no such
encumbrances on the Property, a representation that was a material and integral part of
Holladay's decision to enter the Lease. [R. at 159, ^ 14].
In or about November 2005, Holladay discovered thkt an easement existed in the
public record, encumbering the property in favor of the adjacent property (the
"Easement"). [R. at 159-160]. The existence of the Easement prevented Holladay from
developing the Property as intended and precluded Holladay's title companyfromissuing
a lender's policy of title insurance free of the Easement. [1^. at 160]. Pursuant to the
Lease, Holladay provided BFH with written notice of the existence of the Easement, and
BFH's resultant default under the Lease. [R. at 197-198]. BFH denied that it was in
default of the Lease, refused to take any steps to remove th6 Easement, and asserted that
the easement was invalid. [R. at 160].
B.

Course of Proceedings

Holladay filed this action BFH on August 9, 2006, asserting claims for declaratory
judgment, breach of contract, and specific performance. [R. at 1-40]. On September 18,
2006, BFH filed its Motion to Dismiss Holladay's Complaint for failure to state a claim.

[R. at 44-46], Following the completed briefing on BFH's Motion to Dismiss, on or
about November 15, 2006, BFH filed its Counterclaim, wherein BFH asserts claims for
breach of contract, breach of duty of good faith and fair dealing, waste of premises, and
unjust enrichment. [R. at 393-399). On or around December 8, 2006, Holladay filed its
Motion to Dismiss BFH's Counterclaim for failure to state a claim. [R. at 405-407].
Also on December 8, 2006, Holladay filed its Motion for Summary Judgment on its
claims for declaratory judgment and specific performance. [R. at 411-413]. On or
around January 19, 2007, BFH filed its own Motion for Summary Judgment seeking,
among other things, summary judgment on its claims for breach of contract and the
removal of Holladay from the Property. [R. at 497-499]. BFH did not file any
opposition to Holladay's Motion to Dismiss.
C.

Disposition by Trial Court

On March 12, 2007, the parties' cross-motions to dismiss and cross-motions for
summary judgment, as well as related motions to strike", came before the Trial Court for
oral hearing. [R. at 928]. At that hearing the Trial Court dismissed Holladay's "lawsuit"
and BFH's Counterclaim, except for BFH's claim for attorney fees. [R. at 928, p. 63, a
copy of the Trial Court's Ruling is attached as Addendum "B"]. The Trial Court further
held that as to Holladay and BFH there was no valid easement, that the easement is void,
and that Holladay had standing to bring a quiet title action against the owner of the
adjacent lot with the recorded easement. [R. at 928, pp. 62-63]. The Trial Court also
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The Trial Court did not rule on any of the motions to strike.

held that HoUaday did not violate the Lease by failing to make timely lease payments and
by bringing this lawsuit against BFH. [R. at 928, p. 63].
On May 1, 2007 the Trial Court entered its "Findings of Fact, Conclusions of Law,
and Order", which held that (1) there was no easement on Lot 27, (2) because there was
no valid easement, there was no basis for Holladay's claims against BFH, (3) that, if the
easements interfere with Holladay's use of the leasehold, ii is Holladay's right to resolve
easement issue by quiet title action or otherwise, without c0st to BFH, and (4) that
HoUaday did not materially breach the Lease by its late payments. [R. at 825-829,
attached as Addendum Ex. "C"]. Also on May 1, 2007 the Trial Court signed a
Judgment, which held that (1) Holladay's Complaint is dismissed, (2) BFH's
counterclaim for Unlawful Detainer is dismissed without prejudice, and (3) HoUaday
shall pay BFH's costs and attorneys' fees incurred in connection with this action and in
connection with BFH's collection of rents. [R. at 831-833, attached as Addendum "D"].
Finally, on May 22, 2007, without an oral hearing, the Trial Court entered its Order Re:
Award of Attorney Fees and Costs, which ordered HoUaday to pay BFH's attorney fees
in the amount of $39,675.50 and costs in the amount of $5,818.06. TR. at 861-863,
attached as Addendum "E"].
On June 18, 2007 HoUaday filed its Notice of Appeal, wherein Holladay appeals
the Findings of Fact, Conclusions of Law, and Order; Judgment; and Order Re: Award of
Attorney Fees and Costs. [R. at 878-880].

STATEMENT OF FACTS
1.

BFH is the fee owner of approximately .44 acres of land located at 2240

East Laney Avenue, Holladay, Salt Lake City, Utah (the "Property") and is referred to at
times as Lot 27, Peony Gardens. [R. at 9].
2.

On March 1, 2005,1 lolladay signed a Ground Lease to lease the Property

from BFH. [R. at 9-38, the Lease is attached as Addendum "A"].
3.

BFH represents in the Lease that it is the fee owner of the Property. [R. at

4.

BFFI was obligated under the Lease to deliver possession of the Property on

9].

March 1, 2005, subject only to the Permitted Exceptions. [R. at 13, § 1.1)].
5.

Permitted Exceptions included any encumbrances affecting title, which

BFH was obligated to disclose for Holladay to review and approve prior to execution of
the Lease. [R. at 11, 13].
6.

Holladay was never informed of any encumbrances on the Property.

Further, the only Permitted Exception identified pursuant to the terms of the Lease was
for property taxes and assessments accruing for the year 2005 and thereafter. [R. at 38;
158-15949].
7.

During the Lease negotiations, Holladay made it clear to BFH that

Holladay5s purpose in leasing the Property was to include it as part of Holladay5s larger
commercial development project to develop, build, and market a large shopping center in
the area. Holladay further made it clear that Holladay planned to demolish existing

structures and construct new improvements. Holladay required the Lease to reflect this
important purpose. [R. at 158-159,110].
8.

The Lease specifically states that Holladay njiay use the Property "for a

shopping center, retail store(s), office(s) ... [and Holladay] may construct all the
Improvements on the Land as part of [Holladay's] Project." [R. at 20, TJ11].
9.

Holladay also required that the Lease allow Holladay to obtain financing to

construct the planned improvements on the Property. The JLease specifically allows
Holladay to use its leasehold interest and the improvements as collateral for such
financing. [R. at 7; 159, f 12].
10.

In order to use the Property as intended by Holladay, the Property must be

free from encumbrances that will block or prohibit its development or construction of
improvements. [R. at 159, ^f 13].
11.

BFH's representation in the Lease that there Ivere no other encumbrances

on the Property except for the property taxes was a material and integral part of
Holladay's decision to enter the Lease. [R. at 159, ^f 14].
12.

In the early part of 2006, Mr. Thomas Hulbert's (manager of Holladay)

review of a survey map revealed that an easement may exist over the Property in favor of
the adjoining parcel, lot 26 ("Easement"). [R. at 159, ^ 15]I
13.

After investigating this further, Mr. Hulbert determined that the Easement

existed. Holladay then asked its attorney to notify BFH of jhis easement and request that

BFH take the necessary action to remove the easement as required by the Lease. [R. at
I59,1|I6].
14.

By letter dated April 7, 2006, Holladay's attorney informed BFH of the

Easement and of their resultant default under the Lease. [R. at 160, ^ 17; 197-198].
15.

Despite repeated requests by Holladay, BFH refused to take any action to

remove the Easement, arguing instead that the Easement was of no force or effect. [R. at
160,1m 18,21].
16.

Around this same time and as part of its efforts to begin development and

construction of improvements on the Property, Holladay hired Mr. Joseph Capilli of The
Talon Group (a division of First American Title Insurance Company), to research the title
of the Property and verify the existence of the Easement. [R. at 90; 160, ^J 19].
17.

Mr. Capilli's research revealed that prior to August, 1980, Lot 26 and Lot

27 were owned by the same owner and that in August, 1980, Lot 26 was transferred with
an easement for parking, and ingress and egress over a portion of Lot 27 and that the
easement remained on the transferring documents up to Lot 26 's current owner. [R. at
103,H27].
18.

Mr. Capilli provided this information to Mr. Hulbert, and then on May 31,

2006, Mr. Capilli met with Mr. Hulbert, Rand Brown, and Pamela Brown regarding his
findings. Mr. Capilli explained to them that he would not be able to issue a title
insurance policy for the Property, without excepting the Easement from coverage under
such policy. [R. at 103, If 28; 160, If 22].

R

19.

Mr. Capilli prepared a Preliminary Title Report for the Property, which lists

the Easement as an exception to the proposed policy. [R. at 104, ^ 29].
20.

First American Title Insurance Company stated that it will not issue a title

policy for the Property without listing the Easement as an exception to coverage,
regardless of whether it is an owner's policy or a lender's policy of title insurance. [R. at
104,130].
21.

Instead of fulfilling its obligation under the Lease to remove the Easement,

BFH argued and continues to argue to Holladay that the Easement is invalid. [See, e.g.,
R. at 523].
22.

BFH denied Holladay's request that it seek judicial determination of the

validity of the Easement. [R. at 160].
23.

As a result of the existence of the Easement, Holladay is unable to develop

or construct the improvements on the Property, or obtain financing for the same. [R. at
161,124].
24.

The location of the Property makes it unique for Holladay's desired

development. [R. at 161,1j 25].
25.

BFH admits that it will be obligated to remove the Easement if Holladay

exercises its option to purchase the Property under the Lease, and if the Easement holder
asserts his right to use it. [R. at 360, 363].

Q

SUMMARY OF ARGUMENTS
Despite the size of the record and the substantial amount of briefing that occurred
at the Trial Court level, the primary issue is rather straightforward - whose obligation is il
to take care of an easement discovered after the commencement of a lease, which is
preventing Holladay, the Tenant, from developing the property as provided for in the
Lease. The Trail Court erred in determining that it was Holladay's obligation and that
Holladay had standing to pursue a quiet title action to clear the title. The Trial Court's
holding is contrary to the terms and intent of the Lease, and contrary to the law. The
Lease expressly provides that it was BFITs obligation to provide clear title at the
commencement of the Lease subject to any exceptions identified and accepted by
Holladay. Based on that requirement and the express purpose of the Lease, it is also
BFH's obligation to resolve any title issues that are discovered and not excepted by the
Lease. The Easement was one such issue. However, BFH has refused to take care of the
easement and Holladay has been forced to bring this lawsuit to enforce the Lease.
The Trial Court's determination that removal of the Easement is Holladay's
problem and that Holladay has standing to bring a quiet title action against the Easement
owner is not only contrary to the terms and intent of the Lease, but it is also contrary to
the law. As a tenant, Holladay lacks standing to bring a quiet title action against the
owner of the Easement because, under Utah law, standing to bring a quiet title action is
"limited to parties who could acquire an interest in the property created by the court's
judgment." Elder v. Nephi City, 2007 UT 46 |20, 164 P.3d 1238. Accordingly, the Trial
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Court's judgment should be reversed and BFH should be compelled to resolve the title
issue.
The Trial Court farther erred in ruling on the validity of the Easement despite the
fact that it was not an issue presented by either party's pleadings, not to mention the fact
that the Easement owner was not before the Court. It can hardly be disputed that the
holder of the beneficial interest in an easement must be a partv to anv determination of
the validity of the Easement. Additionally, the validity of the easement is irrelevant to
the question of whether it is an encumbrance, which needs to be resolved. Utah law is
clear that the validity of an encumbrance does not change the fact that it is an
encumbrance.
Finally, the Trial Court erred in awarding $45,493.56 in attorneys' fees and costs
to BFH based on wholly insufficient evidence to determine the reasonable of such fees
and costs. BFH's fee affidavits fail to meet the necessary evidentiary requirements in
virtually every respect. For example, BFH's fee affidavits fail to provide a detailed
explanation of the work performed but, instead, offer merely a synopsis paragraph of the
general categories of work performed. Lacking is any description of the actual work
performed, time incurred in performing such work, and fee charged for such work. BFH
doesn't even provide the total number of hours it spent on this matter. BFH also fails to
provide sufficient information to determine what fees and costs were incurred in relation
to its dismissed Counterclaim. Accordingly, the Trial Courjt's May 21, 2007 Order Re:
Award of Attorney Fees and Costs should be reversed.

11

ARGUMENT
I.

THE TRIAL COURT ERRED IN HOLDING THAT BFH WAS NOT
OBLIGATED UNDER THE LEASE TO ACT TO CLEAR TITLE AND,
CONVERSELY, THAT HOLLADAY HAD STANDING TO BRING A
QUIET TITLE ACTION.
The Trial Court erred in holding that the Lease did not require BFH to resolve any

encumbrances not excepted by the Lease and that Holladay has standing to challenge the
validity of the easement on Lot 27. The Court's holding is contrary to both the express
language of the Lease and the law.
A.

The Lease Required BFH To Provide Clear Title To Holladay At The
Commencement Of The Lease Term.

The Lease required BFH to provide Holladay clear title at the commencement of
the Lease term so that Llolladay could freely develop the property, and by necessary
implication, requires that BFH resolve any title issues that arise after the commencement
of the Lease. Section 1.1 of the Lease states that BFH is required to deliver possession of
the Property "subject to the following matters to the extent that they affect the [Property]:
(a) The Permitted Exceptions to the extent valid and subsisting and affecting the Premises
as of the Effective Date...." [R. at 13, § 1.1]. The Lease defines the term "Permitted
Exceptions" as "those matters described in Exhibit "B" attached hereto affecting
Landlord's title to the Land all of which have been approved by Tenant." [R. at 11]. The
only identified exception was property taxes accruing for the current year and thereafter.
The Lease further provides that when and if Holladay exercises its option to
purchase the Property, BFH will be required to deliver the Property to BFH "subject to

12

only the matters described in Section 1.1 and other matters reasonably approved by
Tenant.5' [R. at 31, § 16.5 (emphasis added)]. The Lease does not create a new
obligation on BFH to clear the title at the time of Holladay exercising its option. The
Lease expressly refers to the matters in Section 1.1, the same matters BFH was already
supposed to clear at the time it delivered possession.
Accordingly, it is clear from the express terms of the Lease that BFH was required
to convey clear title to Holladay at the commencement of the Lease term. It is further
clear that the necessary implication is that if any title issues arise after the
commencement of the Lease that were not identified as a "Permitted Exception" and
would interfere with Holladay's ability to accomplish its stated purpose should be
resolved by BFH, at BFH's expense. Any other interpretation of the Lease would be
inconsistent with the intent of the parties in entering the Lease and contrary to its express
purpose. It is well established that "[a] cardinal rule in construing a contract is to give
effect to the intentions of the parties and, if possible, to glean those intentions 'from an
examination of the text of the contract itself.'" Howe v. Professional Manivest, Inc., 829
P.2d 160, 162 (Utah 1992) (quoting LDSHosp. v. Capitol Life Ins. Co., 765 P.2d 857,
858 (Utah 1988)). Before entermg into the Lease, HoUaday explained to BFH that it was
going to use the Property as part of its larger commercial Development. [R. at 158-159, ^
10]. Holladay explained that it was going to be demolishing existing buildings on the
Property5 and constructing new improvements. [Id.] The Lease provides for Holladay to
use the Property in this maimer, and also clearly states in Section 1.1 that possession of
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the Property will be delivered subject to the Permitted Encumbrances. If it was not the
intention of the parties to have BFH actually deliver the Property free of other
encumbrances, then Section 1.1 makes no sense.
The plain language of the Lease, and the intention of the parties, requires BFH to
deliver the Property free of encumbrances, including the Easement. The existence of the
easement is a breach of the Lease, and BFH must remove it.
B.

Holladay Lacks Standing To Quiet Title.

Even if the Lease doesn't require BFH to provide clear title to Holladay, Holladay
lacks standing to challenge the validity of the easement by a quiet title action as
suggested by the Trial Court. Under Utah law, "Standing to bring a quiet title action to
perfect title is limited to parties who could acquire an interest in the property created by
the court's judgment or decree." Elder v. Nephi City, 2007 UT 46 ^[20, 164 P.3d 1238.
Here, Hollaway as the holder of only a leasehold interest in the Property, regardless of
the Trial Court's decision regarding the validity of the Easement, would not acquire a
greater interest in the Property. Therefore, Holladay lacks standing to bring a quiet title
action against the holder of the Easement.
Recently, the Idaho Supreme Court addressed the question of whether a tenant has
standing to bring a quiet title action to determine the validity of an easement/ See Tower
Asset Sub Inc. v. Lawrence, 152 P.3d 581 (Idaho 2007). In Tower, the plaintiff held a
leasehold interest in property that utilized an easement across the defendant's property.
3

The language of Idaho's quiet title statute is virtually identical to Utah's. Compare Utah Code Ann. § 78-40-1
W Idaho Code §6-401.
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The defendant was attempting to prevent the plaintiff from utilizing the easement and,
therefore, the plaintiff brought an action for injunctive and declarators relief. The trial
court granted plaintiffs motion for summary judgment, quieting title to the easement and
enjoining defendant from preventing plaintiff from using the easement. The defendant
appealed on the grounds that plaintiff lacked standing. The Idaho Supreme Court
partially reversed the trial court and held that plaintiff had standing to seek injunctive
relief for continued use of the easement, but lacked standing to seek quiet title to the
easement because plaintiff did not hold title ownership to the dominant estate. Id. at 584.
Just as in Tower, Holladay does not hold a fee title interest in the Property and,
therefore, lacks standing to bring a quiet title action. Accordingly, even if the Lease does
not require BFH to provide and maintain clear title to the property, as between BFH and
Holladay, BFH is the only one with standing to pursue a quiet title action.
n.

TRIAL COURT ERRED IN RULING ON THE VALIDITY OF THE
EASEMENT AND IN HOLDING THAT THE VALIDITY OF THE
EASEMENT WAS A PREREQUISITE FOR HOLLADAY'S CLAIMS
AGAINST BFH.
A.

The Validity Of The Easement Was Not Before The Trial Court, Nor
Were All The Necessary Parties For Such A Determination.

The Trial Court erred in ruling on the validity of the Easement because that issue
was not before the Trial Court. It is undisputed that neither Holladay's Complaint nor
BFH's Counterclaim request the Court to rule on the validity of the Easement. [R. at 140, 393-399]. Despite that, the Trial Court ruled that the Easement was invalid as
between BFH and Holladay.

Not only was the validity of the Easement not plead by either party, any decision
on its validity requires all indispensable parties to be before the court if feasible. See
Utah R. Civ. P. Rule 19. Rule 19 requires the joinder of indispensable parties when
feasible. Id. A party is deemed indispensable where "(1) in his absence complete relief
cannot accorded among those already parties, or (2) he claims an interest relating to the
subject of the action and is so situated that the disposition of the action in his absence
may (i) as a practical matter impair or impede his ability to protect that interest or (ii)
leave any of the person already parties subject to a substantial risk of incurring double,
multiple, or otherwise inconsistent obligations by reason of his claimed interest." Id.
The Trial Court's ruling that the easement is invalid as between Holladay and BFH is
exactly the type of result that the rule requiring indispensable parties is intended to
prevent and, therefore, is improper and should be reversed.
B.

The Validity Of The Easement Is Immaterial To BFH's Obligations
Under the Lease.

In determining whether BFH has any obligation under the Lease to seek the
removal of the Easement, it is immaterial whether or not the easement is valid. Utah's
Supreme Court and Court of Appeals have both held that a lease's covenant against
encumbrances is breached because the encumbrance exists in the record, regardless of
whether it is valid. Most recently, the Court of Appeals clearly stated, "we reject the
argument that legal impossibility is a defense to breach of a lease covenant against
encumbrances." Howe v. Professional Manivest, Inc., 829 P.2d 160, 162 (Utah Ct. App.
1992) (relying on Brewer v. Peatross, 595 P.2d 866 (Utah 1979)).
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In Howe, the tenant recorded a trust deed against the property in favor of a lender.
Id. The trust deed purported to encumber the landlord's reversionary fee interest, in
violation of a covenant to keep the property free of all liens and encumbrances. Id. The
tenant specifically argued that the trust deed was unenforceable against the landlord's fee
interest, because the tenant could not pledge more than its own leasehold estate to the
lender, and therefore it was not in breach of the lease. Id. However, the court reasoned
that the trust deed "burdened the [landlord's] fee interest until it was removed from the
record because it purported to limit [the landlord's] rights." Id. at 163. Therefore, "[the
tenant] breached the lease covenant against encumbrances - . . bv recording the trust deed
regardless of its legal effect." Id.
Just like the trust deed in Howe, the validity of the easement is immaterial. The
fact is that the Easement, whether valid or not, hinders Holladay's rights to use and
develop the Property, and must be removed from the public record. Even if BFH is
correct that the easement is not valid, BFH is still in breach of the Lease until it takes the
necessary steps to remove it from the public record. This is what the Lease requires of
BFH and this is what the law requires of BFH.
III.

TRIAL COURT ERRED IN AWARDING ATTORNEYS5 FEES AND
COSTS TO BFH BY FAILING TO REQUIRE PROPER EVIDENTIARY
FOUNDATION AND BY FAILING TO PROPORTIONATELY REDUCE
THE ATTORNEYS5 FEES AWARD BASED ON BFH5S PROPORTION OF
SUCCESS.
Even if the Trial Court properly ruled in favor of BFH, the Trial Court abused its

discretion by awarding attorneys fees absent the necessary showing of reasonableness of
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the fees incurred by BFH and by failing to proportionately reduce the attorneys' fees
award to the extent BFH prevailed. "In Utah, attorney fees are awardable only if
authorized by statute or by contract. ... If provided for by contract, the award of attorney
fees is allowed only in accordance with the terms of the contract." Dixie State Bank, 164
P.2d at 988 (internal citations omitted). In this case, the attorneys' fees provisions in the
lease between Holladay and BFH states:
In any proceeding or controversy associated with or arising out of this
Lease or a claimed or actual breach hereof, the prevailing party shall be
entitled to recover from the other party as a part of the prevailing party's
costs, such party's actual and reasonable attorneys' fees and court costs.
§19.1 (emphasis added). [R. at 33]. "An award of attorney fees must be based on the
evidence and supported by findings of fact. One who seeks an award of attorney fees,
therefore, has the burden of producing evidence to buttress the requested award. The trial
court, in turn, must make an independent evaluation of the reasonableness of the
requested fees in light of the parties' evidentiary submissions. Where the parties'
evidentiary submissions in support of a request for attorney fees are deficient, so will be
the court's evaluation of those fees." Foote v. Clark, 962 P.2d 52, 55-56 (Utah 1998)
(internal citations omitted). Therefore, if BFH fails to meet its burden by submitting the
necessary evidentiary submissions, any determination of reasonableness by the Trial
Court is likewise deficient and should be reversed.
Rule 73(b) of the Utah Rules of Civil Procedure lists the following required
information that an affidavit supporting a request for attorneys fees must provide: "(I) the
basis for the award; (2) a reasonably detailed description of the time spent and work
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performed, including for each item of work the name, position (such as attorney,
paralegal, administrative assistant, etc.) and hourly rate of the persons who performed the
work; (3) factors showing the reasonableness of the fees . . . . " Utah R. Civ. P. Rule
73(b). The bottom line is that the party seeking an award of fees must provide sufficient
evidence for the trial court to answer the following questions:
1.
2.
3.
4.

What legal work was actually performed?
How much of the work performed was reasonaDiy necessary to
adequately prosecute the matter?
Is the attorney's billing rate consistent with the rates customarily
charged in the locality for similar services?
Are there circumstances which require consideration of additional
factors, including those listed in the Code of Professional
Responsibility?

Dixie State Bank 764 P.2d at 990; see also Foote, 962 P.2d at 55.
BFH has wholly failed to submit sufficient evidence to substantiate its claim for
fees, or to allow the Trial Court to determine the reasonableness of the fees.4 BFH
submitted three almost identical affidavits from William Kimball, an attorney with Atkin
Law Office. The last affidavit was submitted on May 7, 2007, and, given that it sets forth
the amount of fees and costs ultimately awarded by the Tri^l Court, it is presumably the
affidavit relied upon by the Trial Court. [R. at 839-848; see also R. at 771-775; 819824]. No hearing was held with regard to the Trial Court's award of fees and costs. The
May 7, 2007 Affidavit, like the previous affidavits, fails to provide more than a general
description of the work allegedly performed, fails to identify the attorney or other

The Trial Court failed to make any findings of fact regarding its award of attorneys' tees and costs and, therefore,
it is impossible to determine what analysis the Trial Court undertook in making its award.
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individual who performed a particular task, the hours spent by the attorney or other
individual on the particular task, or the rate charged by that attorney on that work. [R. at
841 -843]. With regard to services performed, the Affidavit merely states:
The following services have been rendered by myself primarily, but also be
Brennan Moss and Blake Atkin in this case: Review of documents
pertaining to the case; Legal Research; Preparation of 10 Day Notice to Pay
or Quit; Reviewing Title and the Deeds and all other Documents regarding
to this Matter; Preparation of Motion to Dismiss; Motion and Memorandum
in Support of Motions to Strike; Memorandum in Opposition to Motion to
Dismiss; Summary Judgment Motion and Memorandum; working on
discovery issues; Motion to Strike Affidavits; Subpoena; Preparing for
Hearing; Conference and meetings with expert; hearing preparation and
attendance; Reviewing the Request to Submit for Decision; Reply
Memorandum in Support of Motion to Strike Affidavit; Findings of Facts
and Conclusions of Law; Preparation of Affidavit of Attorneys Fees and
Costs, discussions with opposing party regarding settlement, and
correspondence between client and third parties; extensive conferences with
client regarding the case; Post trial hearings and preparation of pleadings
including orders and responses to objections.
[R. at 841, U 11 (a)]. The May 7, 2007 Affidavit does not even identify the total number
of hours spent on the case. The May 7, 2007 Affidavit also fails to provide any analysis
as to why the requested fee is reasonable. Instead, the May 7, 2007 Affidavit merely
gives a list of what a court can consider when determining the reasonableness of the fee,
without in any way showing how those factors apply to the fees requested. [R. at 842843, TJ 6]. In short, the Kimball Affidavits fail to give the Trial Court sufficient evidence
to determine what legal work was actually performed from which to deteraiine if the fees
incurred were reasonable and, therefore, the Trial Court's attorneys' fees award should be
reversed.

20

Furthermore, the Trial Court's award of $5,818.06 in costs is likewise wholly
unsupported and unreasonable. The May 7, 2007 Affidavit lists the costs as: Witness
Fees $5,000; Subpoenaed Document Requests $30.50; and Misc. $787.56, for a total of
5,818.06. [R. at 843, % 7]. The Affidavit fails to provide any details for the $787.56 in
miscellaneous costs, nor did the Trial Court request any explanation. [Id.]. Presumably
the $5,000 Witness Fee is the amount charged by Michael Moss, BFH's alleged title
expert. BFH fails to identify what work he performed and the hourly rate he charged.
According to Mr. Moss' three page affidavit, the only work he performed, other than
drafting his three page affidavit, was reviewing the Affidavit of Joseph Capilli and all the
documents attached thereto. [R. at 543, % 5]. The Affidavit of Joseph of Capili is seven
pages long and has approximately 30 pages of documents attached to it. [R. at 98-146],
Assuming that Mr. Moss' Witness Fee was a reasonable $150 an hour, his review of the
Capilli Affidavit and the drafting of his own three page affidavit apparently took Mr.
Moss 33 hours or, put another way, over four eight-hour days. Like its claim for
attorneys' fees, BFH's claim for costs lacks sufficient evidentiary foundation for a
determination of reasonableness and should be reversed.
Finally, it is well-settled that any attorneys' fees and costs award must be reduced
proportionately to account for the degree of success the prevailing party has. For that
very reason it has been held that the party seeking the fee award must: "categorize the
time and fees expended for (1) successful claims for which there may be an entitlement to
attorney fees, (2) unsuccessful claims for which there would have been an entitlement to
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attorney fees had the claim been successful, and (3) claims for which there is no
entitlement to attorney fees." Foote, 962 P.2d at 55 (internal quotations omitted). BFFTs
May 7, 2007 Affidavit purports to be reduced to account for the fees incurred in pursuit
of its Counterclaim, which was dismissed by the Trial Court. [R. at 840, ^ | 8-9].
However, lacking any detail as to descriptions of actual work performed, hours spent, and
foes incurred, it is impossible to evaluate BFH's reduction. Furthermore, without any
findings of fact by the Trial Court on this issue, or even a hearing, it is impossible to
know whether the Trial Court made any determination regarding BFH's self-reduction.
Accordingly, the Trial Court's fee award should be reversed for its lack of evidence and
consideration of fees incurred in pursuit of unsuccessful claims.
CONCLUSION
For the foregoing reasons, this Court should reverse the Trial Court's granting of
Defendant's Motion for Summary Judgment and denial of Plaintiff s Motion for
Summary Judgment, and reverse the Trial Court's award of Attorneys' Fees and Costs.
ADDENDUM
The attached Addendum contains the following: "A" Lease; "B" March 12, 2007
Oral Ruling; "C" Findings of Fact, Conclusions of Law, and Order; "D" Judgment; "E"
Order Re: Award of Attorney Fees and Costs; "F" Supplemental Affidavit of Attorney's
Fees and Costs - Post May 1, 2007 Hearing.
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DATED this 24ffi day of December, 2007.
MILLER GUYMON, P.C.

James W. Anderson, Esq.
Joel T. Zenger, Esq.
Attorneys for Plaintiff/Appellant
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CERTIFICATE OF SERVICE
1 hereby certify that 1 am employed by the law firm of MILIAR GUYMON, P.C,
165 Regenl Street, Salt Lake City, Utah 84111, and that pursuant to Rule 26(a), Utah
Rules of Appellate Procedure, a true and correct copy of the foregoing BRIEF OF
APPELLANT/CROSS-APPELLEE was delivered to the following this 24lh day of
December, 2007, by:
[ ]

Hand Delivery

[ ]

Facsimile

[X] Depositing the same in the U.S. Mail, postage prepaid
[ J Federal Express
[ ] Certified Mail, Receipt No.

, return receipt requested

Blake S. Atkin
William O. Kimball
ATKIN LAW OFFICES, P.C.

136 South Main, Suite 401A
Salt Lake City, Utah 84101
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ADDENDUM "A"

THIS GROUND LEASE (this "Lease"), dated as of March 1, 2005 (the
"Effective Date"), is made by and between the BROWN FAMILY HOLDINGS, , L.C., a Utah
limited liability company ("Landlord"), and HOLLADAY TOWNE CENTER, L.L.C., a Utah
limited liability company ("Tenant"), with respect to the following facts:

RECITALS
A.
Landlord is the fee owner of that certain real property situated in the City
of Hollaciay, Salt Lake County, State of Utah, which real property is legally described on Exhibit
"A" attached hereto, together with all rights and interest, if any, of Landlord in and to the land
lying in the streets and roads in front thereof and adjoining thereto and in and to any easements or
other rights appurtenant thereto (the "Landlord Property" or "Land").
NOW, THEREFORE, in consideration of the above recitals, and the
representations, warranties, covenants and conditions contained herein and for other good and
valuable consideration, the receipt and adequacy of which are hereby acknowledged, Landlord
and Tenant agree as follows:

DEFINITIONS
As used in this Lease, the following capitalized terms shall have the meanings set
forth below:
"Affiliate" means any Person which (1) directly or indirectly through one or more
intermediaries controls, or is controlled by, or is under common control with, the Tenant or
Landlord or (2) owns twenty-five percent (25%) or more of the equity interest of which is held
beneficially or of record by the Tenant or Landlord, as the context may require. "Control" means
the possession, directly or indirectly, of the power to cause the direction of the management and
policies of a Person, whether through the ownership of voting securities, by contract, family
relationship or otherwise.
"Anniversary Date" means the date exactly one (1) year after the date on which
an event occurred in a previous calendar year.
" C P P means the increase in the Consumer Price Index from the same date in the
preceding year.
"Commencement Date" is the first day of the first full month beginning after the
Effective Date.
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"Default Rate" means two percentage points in excess of the "Prime Rate". The
interest rate ascertained as the Default Rate under this Agreement shall change as often as, and
when, the Prime Rate changes or changes in the law occur, as the case may be,
"Effective Date" means the date first written above, which is the effective date
upon which each party has caused to be delivered to the other party this Lease, Landlord's
exclusive right to use the Premises has terminated and the Landlord has actually vacated the
Premises.
"Hazardous Substances" means any hazardous or toxic substances, materials or
wastes, including, but not limited to, those substances, materials, and wastes listed in the United
States Department of Transportation Hazardous Materials Table (49 CFR 172.101) or by the
Environmental Protection Agency as hazardous substances (40 CFR Part 302); Hazardous
Chemicals as defined in the OSHA Hazard Communication Standard; Hazardous Substances as
defined in the Comprehensive Environmental Response, Compensation and Liability Act, 42
U.S.C. § 9601, et. seq.; Hazardous Substances as defined in the Toxic Substances Control Act,
15 U.S.C. § 26012671; and all substances now or hereafter designated as "hazardous substances,"
"hazardous materials" or "toxic substances" under any other federal, state or local laws or in any
regulations adopted and publications promulgated pursuant to said laws, and amendments to all
such laws and regulations thereto, or such substances, materials, and wastes which are or become
regulated under any applicable local, state or federal law.
"Imposition" means all taxes (including possessory interest, real property, ad
valorem, and personal property taxes), assessments, charges, license fees, municipal liens, levies,
excise taxes, impact fees, or imposts, whether general or special, ordinary or extraordinary
imposed by any governmental or quasi-governmental authority pursuant to law directly as a result
of Tenant's leasehold ownership of the Premises or ownership of the Improvements located
thereon which may be levied, assessed, charged or imposed, or may be or become a lien or
charge upon the Premises, or any part thereof, or upon the leasehold estate hereby created.
"Improvements" means any structures hereafter constructed on and affixed to the
Land.
"Indebtedness" means the amount which is outstanding at any given time under a
Permitted Mortgage.
"Indemnified Parties" means either the Landlord Indemnified Parties or the
Tenant Indemnified Parties, as applicable; an "Indemnified Party" means any individual within
either such group, as applicable.
"Insurance Proceeds" means any amount received by Tenant from an insurance
earner, after deducting therefrom the reasonable fees and expenses of collection, including but
not limited to reasonable attorneys' fees and experts' fees.
"Landlord's Estate" means all of Landlord's right, title, and interest in its fee
estate in the Premises, its reversionary interest in the Improvements pursuant hereto, and all other
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Rent and benefits due Landlord hereunder,
"Lease Expiration Date" means the earlier to occur of the following dates:
(a) that date which is twenty (20) years following the Commencement Date or (b) that date upon
which this Lease is sooner terminated pursuant to the provisions of this Lease or the mutual
agreement of the parties hereto.
"Leased Property" means the Landlord Property that is leased by the Tenant as
legally described in the attached Exhibit "A".
"Legal Requirements" means all present and future laws, statutes, requirements,
ordinances, orders, judgments, regulations, administrative or judicial determinations, even if
unforeseen or extraordinary, of every governmental or quasi-governmental authority, court or
agency claiming jurisdiction over the Premises now or hereafter enacted or in effect (including,
but not limited to, Environmental Laws and those relating to accessibility to, usability by, and
discrimination against, disabled individuals), and all covenants, restrictions, and conditions now
or hereafter of record which may be applicable to Tenant or to all or any portion of the Premises,
or to the use, occupancy, possession, operation, maintenance, alteration, repair or restoration of
any of the Premises, even if compliance therewith necessitates structural changes to the
Improvements or the making of Improvements, or results in interference with the use or
enjoyment of all or any portion of the Premises.
"Mortgagee" means any one or more holders of the beneficial interest and
secured position under any Permitted Mortgage.
"Official Records" means the Official Records of Salt Lake County, Utah.
"Partial Taking" is defined in Section 11.2.
"Permitted Exceptions" means those matters described in Exhibit "B" attached
hereto affecting Landlord's title to the Land all of which have been approved by Tenant.
"Permitted Mortgage" means collectively (a) any deed(s) of trust and other
collateral security instruments (including, without limitation, financing statements, security
agreements and other documentation required pursuant to the Utah Uniform Commercial Code,
and any absolute or conditional assignments of rents and subleases) serving as security for one or
more construction loans and/or permanent loans (otherwise permitted to be incurred hereunder)
which encumber Tenant's Estate, together with any modification, substitution, amendment,
extension, increase, refinancing, replacement or recasting (otherwise permitted.to be incurred
hereunder) thereof and (b) any instruments required in connection with an assignmentsubleaseback transaction involving Tenant's Estate; provided, however, in no event shall any
such Permitted Mortgage encumber Landlord's Estate.
"Premises" shall mean the Leased Property and the Improvements now or
hereafter located thereon.
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"Prime Rate" means the Key Bank Reference Rate as announced from time to
time, or if there is no Key Bank Reference Rate, then the Prime Rate shall be the prime rate
announced from time to time by the banking institution in the State of Utah having the greatest
dollar volume of deposits.
"Purchase Option" is defined in Article 16,
"Rent" means all sums due and payable to Landlord by Tenant hereunder.
"Sublease" means any present or future ground sublease, space sublease, use, or
occupancy agreement, entered into in accordance with Article 14 below, and any modification,
extension or termination of any of the foregoing entered into in accordance with Article 14
below. Subleases shall also include any ground lease, space lease, use or occupancy agreement
between Tenant, as lessor thereunder, and a lessee, the demised premises under which are
partially situated within the Premises and partially situated within other portions of Tenant's
Project.
"Subtenant" means any person or entity entitled to the use of all or any portion of
the Premises under any Sublease. Subtenants shall also include each lessee under any ground
lease, space lease, use or occupancy agreement between Tenant, as lessor thereunder, and such
lessee, the demised premises under which are partially situated within the Premises and partially
situated within other portions of Tenant's Project.
"Tenant's Estate" means all of Tenant's right, title and interest in its leasehold
estate in the Premises, its fee estate in the Improvements, and its interest under this Lease.
"Tenant's Project" means the Leased Property and any adjacent land and
improvements owned or controlled by Tenant.
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ARTICLE 1: DEMISE OF PREMISES
1.1
Demise. Landlord hereby leases to Tenant the Premises, together with all
rights, privileges, easements, and appurtenances belonging to or in any way appertaining thereto,
including bul not limited to, any and all surface casements, rights, titles, and privileges of
Landlord now or hereafter existing in and to adjacent streets, sidewalks and alleys for the Term,
at (he renlal, and upon all of the covenants and conditions set forth herein.
Concurrently with the Effective Date, Landlord has delivcicd possession of the
Premises (o Tenant, subject to the following matters to the extent that they affect the Premises.
(a) The Permitted Exceptions to the extent valid and subsisting and affecting the
Piemises as of the Effective Date;
(b) The effect of all present building restrictions and regulations and present and
future zoning laws, ordinances, resolutions, and regulations of the City of Sandy (the "City")
which are of general application in the City and the County of Salt Lake and all present
ordinances, regulations and orders of all boards, bureaus, commissions and bodies of the City
(which are of general application in the City) and any county, state or federal agency, now
having, or hereafter having acquired, jurisdiction of the Premises and the use and improvement
thereof;
(c) The condition and state of repair of the Premises on the Effective Date;
(d) All taxes, duties, assessments, special assessments, water charges and sewer
rents, and any other Impositions, accrued or unaccrued, fixed or not fixed, prorated as hereinafter
more fully provided; and
(e) Present violations of law, ordinances, orders or requirements that might be
disclosed by an examination and inspection or search of the Premises by any federal, state,
county or municipal department or authority having jurisdiction, as the same may exist on the
Effective Date.
1.2
Memorandum of Lease. This Lease shall not be recorded; however, to
establish the status of Tenant's title, to establish the priority of this Lease as a condition of title,
Landlord and Tenant agree to execute and acknowledge a short form Memorandum of this Lease
which Tenant may record in the Official Records on or after the Effective Date. In the event of a
discrepancy between the provisions of such Memorandum and this Lease, the provisions of this
Lease shall prevail. Recordation of such Memoranda shall be at the expense of Tenant.
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ARTICLE 2: TERM
2.1
Term. The term of this Lease shall commence on the Commencement
Dale and shall expire on the date which is (20) years after the Commencement Date, unless
sooner terminated .

ARTICLE 3: RENT.
3.1
Payment of Rent. Tenant shall pay Rent during the term of this Ground
Lease to Landlord as follows:
(a) Annual Rent. As annual rent ("Annual Rent") the sum of $58,200.00, payable
in advance in equal monthly installments of $4,850.00 beginning on the first day of the calendar
month after the Commencement Date and thereafter on he first day of each calendar month and is
subject to adjustment as provided in subsection (b) below. This is a triple net lease, tenant
agrees that the amount of annual rent will be paid without offset and that tenant will pay all
impositions and costs relating to the property so that the Landlord has no cost or expense relating
to the property during the term or any extension of the lease.
(b) Adjustment to Annual Rent. On the sixth (6th) anniversary of the
Commencement Date, the Annual Rent shall be increased to $64,200.00 payable in monthly
installments of $5,350.00. On the eleventh (11th) anniversary of the Commencement Date, the
Annual Rent shall be increased to $70,800.00 payable in monthly installments of $5,900.00. On
the sixteenth (16th) anniversary of the commencement Date, the Annual Rent shall be increased
to $78,060.00 payable in monthly installments of $6,505.00.,

3.2
Manner of Payment. Rent to be paid to Landlord shall be paid in legal
tender for the payment of public and private debts to Landlord at such address as Landlord may
from time to time designate in writing. For any period of less than a full month, quarter or year
for which Rent is payable, the applicable Rent shall be prorated.

ARTICLE 4: PAYMENT OF TAXES AND OTHER CHARGES
4.1
Payment of Impositions. Commencing on the Effective Date and
continuing for the entire Initial Term and the Primary Term (collectively, the "Term") of this
Lease and any extension thereof, Tenant covenants and agrees (except as specifically otherwise
provided in Sections 4.2 and 4,4 below) to pay and discharge or cause to be paid and discharged
all Impositions promptly before delinquency and before any fine, interest or penalty shall be
assessed by reason of its nonpayment. If, at any time during the Term or any extension thereof
the methods of taxation prevailing at the Effective Date shall be so altered so that in lieu of any
Imposition described in this Section 4.1 there shall be levied, assessed or imposed an alternate
tax, however designated, such alternate tax shall be deemed an Imposition for the purpose of this
Article and Tenant shall pay and discharge such Imposition as provided by this Article If the
Effective Date is a day other than the first day of a "tax" or "fiscal" year, I e., July 1 (a "Tax
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Year"), all such Impositions shall be prorated such that Tenant shall be responsible only for
those Impositions payable in connection with the Premises following the Effective Date, such
pro-ration to be based on the ratio that the number of days in such fractional Tax Year bears to
365. Payment of Impositions with respect to the final Tax Year within the Term shall be
, similarly prorated. Notwithstanding the foregoing, if prior to the Effective Date or after the
expiration or earlier termination of this Lease, any Imposition is not payable with respect to the
Premises because Tenant is exempt under applicable law from paying such Imposition, then such
Imposition shall not be prorated, and Tenant shall be responsible for 100% of such Imposition
attributable to the period following the Effective Date or prior to the expiration or earlier
termination of this Lease, as the case may be.
4.2
Contesting Impositions. In the event that Tenant shall desire to contest or
otherwise review by appropriate legal or administrative proceeding any Imposition, Tenant shall
give Landlord written notice of its intention to so contest same; after giving such notice to
Landlord, Tenant shall not be in default hereunder by reason of the non-payment of such
Imposition if Tenant shall have (a) obtained and furnished to the applicable taxing authority
(other than Landlord) a bond or other security to the extent required by applicable law, and (b)
established reserves reasonably sufficient to pay such contested Imposition and the penalties and
interest that may be reasonably payable in connection therewith. Any such contest or other
proceeding shall be conducted solely at Tenant's expense and free of expense toLandlord.
Tenant shall pay the amount so determined to be due, together with all costs, expenses, interest,
and penalties related thereto.
4.3
Utilities. All water, gas, electricity, or other public utilities used upon or
furnished to the Premises during the Term hereof shall be promptly paid by Tenant as billed and
prior to delinquency.
4.4
Payment by Landlord. Unless Tenant is contesting any Impositions as
provided in Section 4.2 above, Landlord may, at any time after the date any Imposition is
delinquent, give written notice to Tenant specifying same, and if Tenant continues to fail to pay
or contest such Imposition, then at any time after ten (10) days from Tenant's receipt of such
written notice, Landlord may pay the Imposition specified in said notice. Tenant covenants to
reimburse and pay Landlord any amount so paid or expended in the payment of such Imposition
upon demand therefor, with interest thereon at the Default Rate from the date of such payment by
Landlord until repaid byTenant. .

ARTICLE 5: ENCUMBRANCE OF TENANT'S ESTATE; MORTGAGEE
PROTECTION
5.1
Encumbrance of Tenant's Estate. Tenant shall have the right to encumber
Tenant's Estate or any portion thereof or interest therein or any Sublease pursuant to one or more
Permitted Mortgages, provided Tenant shall refrain from encumbering or purporting to
encumber, by means of a Permitted Mortgage or otherwise any portion of the Landlord Property
other than Tenant's interest in easements and covenants. Tenant shall, promptly following its
receipt of any notice of default or other notice of the acceleration of the maturity of a Permitted
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Mortgage from a Mortgagee, deliver a true and correct copy thereof to Landlord.
5.2
Mortgagee Protections. Provided that any Mortgagee provides Landlord
with a conformed copy of each Permitted Mortgage which contains the name and address of such
Mortgagee, and provided such Permitted Mortgage was executed in compliance with the terms
hereof, Landlord hereby covenants and agrees to faithfully perform and comply with the
following provisions with respect to such Permitted Mortgage:
(a) No Termination. No action by Tenant or Landlord to cancel, surrender, or
materially modify the terms of this Lease or the provisions of this Article 5 shall be binding upon
a Mortgagee without its prior written consent.
(b) Notices. If Landlord shall give any notice, demand, election or other
communication which may adversely affect the security for a Permitted Mortgage, including
without limitation a notice of an Event of Default hereunder (hereinafter collectively "Notices")
to Tenant, Landlord shall simultaneously give a copy of each such Notice to the Mortgagee at the
addi ess theretofore designated by it. Such copies of Notices shall be sent by Landlord and
deemed received as described in Article 17 below. No Notice given by Landlord to Tenant shall
be binding upon or affect said Mortgagee unless a copy of said Notice shall be given to
Mortgagee pursuant to this Section. In the case of an assignment of such Permitted Mortgage or
change in address of such Mortgagee, said assignee or Mortgagee, by written notice to Landlord,
may change the address to which such copies of Notices are to be sent. Landlord shall not be
bound to recognize any assignment of such Permitted Mortgage unless and until Landlord shall
be given written notice thereof, a copy of the executed assignment, and the name and address of
the assignee. Thereafter, such assignee shall be deemed to be the Mortgagee hereunder with
respect to the Permitted Mortgage being assigned.
(c) Performance of Covenants. The Mortgagee shall have the right to perform
any term, covenant or condition and to remedy any default by Tenant hereunder within the time
periods specified herein, and Landlord shall accept such performance with the same force and
effect as if furnished by Tenant; provided, however, that said Mortgagee shall not thereby or
hereby be subrogated to the rights of Landlord.
(d) Delegation to Mortgagee, Tenant may delegate irrevocably to the Mortgagee
the non-exclusive authority to exercise any or all of Tenant's rights hereunder, but no such
delegation shall be binding upon Landlord unless and until either Tenant or the Mortgagee shall
give to Landlord a true copy of a written instrument effecting such delegation. Such delegation
of authority may be effected by the terms of the Permitted Mortgage itself, in which case service
upon Landlord of an executed counterpart or conformed copy of said Permitted Mortgage m
accordance with this Article 5, together with written notice specifying the provisions therein
which delegate such authority to said Mortgagee, shall be sufficient to give Landlord notice oi
such delegation.
(e) Default by Tenant. In the event of an Event of Default by Tenant in the
payment of any monetary obligation hereunder, Landlord agrees not to terminate this Lease
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unless and until Landlord provides written notice ol such Event of Default to any Mortgagee and
such Mortgagee shall have failed to cure such Event of Default within thirty (30) business days
following delivery of such notice. In the event of an Event of Default by Tenant in the
performance or observance of any non-monetary term, covenant, or condition to be performed by
it hereunder, Landlord agrees not to terminate this Lease unless and until Landlord provides
wnlten notice of such Event of Default to any Mortgagee and such Mortgagee shall have failed to
cure such Event of Default within thirty (30)days following the expiration of any grace 01 cure
periods granted Tenant herein; provided, however, if such Event of Default cannot practicably be
cured by the Mortgagee without taking possession of the Premises, or if such Event of Default is
not susceptible of being cured by the Mortgagee, then Landlord shall not terminate this Lease if
and as long as:
(i)
In the case of an Event of Default which cannot practicably be
cuiccl by the Mortgagee without taking possession of the Premises, the Mortgagee has delivered
to Landlord, prior to the date on which Landlord shall be entitled to give notice of lease
termination, a written undertaking wherein the Mortgagee agrees that it will cure such Event of
Default;
(ii)
In the case of an Event of Default which cannot practicably be
cured by the Mortgagee without taking possession of the Premises, said Mortgagee shall proceed
diligently to obtain possession of the Premises as Mortgagee (including possession by receivei),
and, upon obtaining such possession, shall proceed diligently to cure such Event of Default in
accordance with the undertaking delivered pursuant to Subsection (i) above but in no event later
than 180 days after obtaining possession; and
(iii)
In the case of an Event of Default which is not susceptible to being
cured by the Mortgagee (for example, the insolvency of Tenant), the Mortgagee shall institute
foreclosure proceedings and diligently prosecute the same to completion (unless in the meantime
it shall acquire Tenant's Estate hereunder, either in its own name or through a nominee, by
assignment in lieu of foreclosure) and, upon such completion of foreclosure or acquisition, such
Event of Default shall be deemed to have been cured.
The Mortgagee shall not be required to obtain possession or to continue in possession as
Mortgagee of the Premises pursuant to Subsection (ii) above, or to continue to prosecute
foreclosure proceedings pursuant to Subsection (iii) above, if and when such Event of Default
shall be cured. Nothing herein shall preclude Landlord from exercising any of its rights or
remedies with respect to any other Event of Default by Tenant during any period of such
forbearance, but in such event the Mortgagee shall have all of its rights provided for herein. If
the Mortgagee, its nominee, or a purchaser in a foreclosure sale, shall acquire title to Tenant's
Estate hereunder and shall cure all Events of Default which are susceptible of being cured by the
Mortgagee or by said purchaser, as the case may be, then prior Events of Default which are not
susceptible to being cured by the Mortgagee or by said purchaser shall no longer be deemed
Events of Default hereunder.
(f) Foreclosure. Foreclosure of any Permitted Mortgage, or any sale thereunder,
whether by judicial proceedings or by virtue of any power contained in the Permitted Mortgage,
or any conveyance of the leasehold estate hereunder from Tenant to any Mortgagee or its
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designee through, or in lieu of, foreclosure or other appropriate proceedings in the nature thereof,
shall not require the consent of Landlord or constitute a breach of any provision of or a default
under this Lease, and upon such foreclosure, sale or conveyance Landlord shall recognize the
Mortgagee or such designee as die Tenant hereunder. If any Mortgagee or other third party shall
acquire Tenant's Estate as a result of a judicial or non-judicial foreclosure under any Permitted
Mortgage, or by means of a deed in lieu of foreclosure, or through settlement of or arising out of
any pending or contemplated foreclosure action, such Mortgagee or such other third party
purchaser shall thereafter have the right to further assign or transfer Tenant's Estate to an
assignee upon obtaining Landlord's consent with respect thereto, which consent shall not be
unreasonably withheld or delayed, and subject to all of the other provisions of Article 15 below.
Upon such acquisition of Tenant's Estate as described in the preceding sentence by Mortgagee or
its designee, Landlord shall immediately execute and deliver a new ground lease of the Premises
to such Mortgagee, upon the written request therefor by such Mortgagee given not later than one
hundred twenty (120) days after such party's acquisition of the Tenant's Estate. Such new ground
lease shall be substantially similar in form and content to the provisions of this Lease, except
with respect to the parties thereto, the term thereof (which shall be co-extensive with the
remaining term hereof), and the elimination of any requirements which have been fulfilled by
Tenant prior thereto, and such new ground lease shall have priority equal to the priority of this
Lease. Upon execution and delivery of such new ground lease, Landlord shall cooperate with the
new Tenant, at the sole expense of said new Tenant, in taking such action as may be necessary to
cancel and discharge this Lease and to remove Tenant named herein from the Premises.
(g) Mortgagee Loss Payable. Landlord agrees that the names of each Mortgagee
shall be added to the "Loss Payable Endorsement" of any and all insurance policies required to be
carried by Tenant under this Lease on condition that the insurance proceeds are to be applied in
the manner specified herein.
(h) New Lease, Landlord agrees that in the event of termination of this Lease by
reason of any Event of Default by Tenant, or by reason of the disaffirmance hereof by a receiver,
liquidator or trustee for Tenant or its property, Landlord will enter into a new lease of the
Premises with the most senior Mortgagee requesting a new lease for the remainder of the Lease
Term, effective as of the date of such termination, at the rent, and upon the terms, provisions,
covenants and agreements as herein contained and subject to the rights, if any, of any parties then
in possession of any part of the Premises, provided:
(i)
Mortgagee agrees to pay Landlord's reasonable attorney fees in
connection with such new lease.
(i)
The senior Mortgagee shall make written request upon Landlord
for the new lease within sixty (60) days after the date of termination:
(ii)
The senior Mortgagee shall pay to Landlord at the time of the
execution and delivery of the new lease any and all sums which would, at the time of the
execution and delivery thereof, be due and unpaid pursuant to this Lease but for its termination,
and in addition thereto any expenses, including reasonable attorneys' fees, to which Landlord
shall have been subjected by reason of the Event of Default;
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(iii)
The senior Mortgagee shall perform and observe all covenants
herein contained on Tenant's part to be performed which are susceptible to being performed by
the senior Mortgagee, and shall further remedy any other conditions which Tenant under the
terminated Lease was obligated to perform under its terms, to the extent the same are curable or
may be performed by the senior Mortgagee; and
(iv)
The tenant under the new lease shall have the same right, title and
interest in and to ail improvements located on the Premises as Tenant had under the terminated
Lease immediately prior to its termination.
(v)
Notwithstanding anything to the contrary expressed or implied
elsewhere in this Lease, any new lease made pursuant to this Section 5.2 (h), shall be prior to any
Permitted Mortgage or other lien, charge or encumbrance on the Premises, to the same extent as
the terminated Lease, and shall be accompanied by a conveyance of title to the existing
improvements (free of any mortgage, deed of trust, lien, charge, or encumbrance created by
Landlord) for a term of years equal to the term of the new lease, subject to the reversion in favor
of Landlord upon expiration or sooner termination of the new lease. The rights granted any
Mortgagee to a new lease shall survive any termination of this Lease.
(vi)
If a Mortgagee shall elect to demand a new lease under this
Section 5.2(h), Landlord agrees, at the request of, on behalf of and at the sole cost and expense of
the Mortgagee, to institute and pursue diligently to conclusion any appropriate legal remedy or
remedies to oust or remove the original Tenant from the Premises, and those Subtenants actually
occupying the Premises, or any part thereof, as designated by the Mortgagee subject to any nondisturbance or attornment agreements with such Subtenants. Such Mortgagee shall indemnify,
defend and hold harmless Landlord for any losses, claims, costs and expenses (including, without
limitation, reasonable attorneys' fees) arising out of Landlord's compliance with the provisions of
this subparagraph (vi).
(vii) Unless and until Landlord has received notice from all Mortgagees
that the Mortgagees elect not to demand a new lease as provided in Section 5.2(h), or until the
period therefore has expired, Landlord shall not cancel or agree to the termination or surrender of
any existing Subleases nor enter into any new subleases hereunder without the prior written
consent of the Mortgagee.
(i) No Obligation to Cure. Nothing herein contained shall require any Mortgagee
to enter into a new lease pursuant to Section 5.2(h) above, or to cure any default of Tenant
referred to above.
(j) No Personal Liability. In the event any Mortgagee or its designee becomes the
Tenant under this Lease or under any new lease obtained pursuant to either Section 5.2(f) or
5.2(h) above, the Mortgagee or its designee shall be personally liable for the obligations of
Tenant under this Lease or a new lease, (k) Insurance Proceeds. The proceeds from any
insurance policies or arising from a condemnation shall be paid to and held by the senior
Mortgagee and distributed pursuant to the provisions of this Lease.
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(1) Material Notices. The parties hereto shall give all Mortgagees notice of any
arbitration, litigation, or condemnation proceedings, or of any pending adjustment of insurance
claims as each may relate to the Premises, and any Mortgagee shall have the right to intervene
therein and shall be made a party to such proceedings. The parties hereto do hereby consent to
such intervention. In the event that any Mortgagee shall not elect to intervene or become a party
to the proceedings, such Mortgagee shall receive notice and a copy of any award or decision
made in connection therewith.
(m)Separate Agreement. Landlord shall, upon request, execute, acknowledge and
deliver to each Mortgagee, an agreement prepared at the sole cost and expense of Tenant, in form
satisfactory to each Mortgagee, between Landlord, Tenant and the Mortgagees, agreeing to all of
the provisions hereof., provided that Tenant shall pay Landlord's reasonable attorney fees for
review of any such agreement.
(n) Further Amendments. Landlord hereby agrees to cooperate with Tenant in
including in this Lease by suitable amendment from time to time any provision which Tenant
may reasonably request as being from any proposed Mortgage^ for the purpose of implementing
the Mortgagee protection provisions contained in this Lease and allowing such Mortgagee
reasonable means to protect or preserve the lien of the Permitted Mortgage, as well as such other
documents containing terms and provisions customarily required by Mortgagees (taking into
account the customary requirements of their participants, syndication partners or ratings
agencies) in connection with any such financing. Landlord agfees to execute and deliver (and to
acknowledge, if necessary, for recording purposes) any agreement necessary to effectuate any
such amendment as well as such other documents containing terms and provisions customarily
required by Lenders in connection with any such financing; provided, however, that any such
amendment shall not in any way affect the term or Rent under this Lease, nor otherwise in any
material respect adversely affect any rights of Landlord under this Lease. Tenant agrees to pay
Landlord's reasonable attorney fees in connection with any such amendments or documents.

ARTICLE 6: POSSESSION, USE, COMPLIANCE WITH LAWS,
MAINTENANCE AND REPAIRS
6.1
Possession. Tenant acknowledges that as of the Effective Date it shall
accept possession of the Land.
6.2
Use. Subject to the provisions of this Article 6, Tenant may use the
Premises for a shopping center, retail store(s), office(s), or any other purpose permitted under
Utah law. Tenant may construct all the Improvements on the Land as part of Tenant's Project.
6.3
Compliance With Laws. Subject to the provisions of Article 8 below,
Tenant shall comply with all Legal Requirements in the use, occupation, control and enjoyment
of the Premises and in the prosecution and conduct of its business thereon. Tenant shall have the
right, at its own cost and expense, to contest or review by appropriate legal or administrative
proceeding the validity or legality of any such Legal Requirement, and during such contest

- 12-

Tenant may refrain from complying therewith provided that compliance therewith may legally be
held in abeyance without subjecting Landlord to any liability, civil or criminal, of whatsoever
nature for failure so to comply therewith and without the incurrence of a lien, charge or liability
against the Premises or Landlord's Estate; and provided further that all such proceedings shall be
prosecuted by Tenant with due diligence.
6.4
Maintenance. Tenant shall, during the term hereof, keep and maintain the
Premises in compliance with all Legal Requirements and all appurtenances thereto in good ordci
and repair, and shall allow no nuisance to exist or be maintained therein. Landlord shall not be
obligated to make any repairs, replacements, or renewals of any kind, nature, or description
whatsoever to the Premises.

^ARTICLE 7: CHANGES, ALTERATIONS AND NEW^ONSTI<xETTOrT
7.1
Generally. Tenant shall have the right to alter, repair, restore, replace or
reconstruct any of the Improvements located on the Land (which right shall necessarily include
the right to demolish any of the Improvements), provided that all such work shall be performed
by Tenant in compliance with this Article 7.
7.2
Notice of Completion. Upon completion of any work of Improvement
upon the Premises, Tenant shall file or cause to be filed, if required by applicable law, a valid
Notice of Completion in a timely fashion.
7.3
Title to Improvements. All Improvements constructed or installed upon
the Premises by Tenant at any time prior to the Lease Expiration Date shall be and thereafter
remain real property, and are and shall be the property of Tenant; provided, however, that upon
the Lease Expiration Date, title to such Improvements shall vest in Landlord and the same shall
become the property of Landlord. Notwithstanding anything to the contrary contained in this
Section, Tenant hereby covenants and agrees to promptly execute and acknowledge (at no cost or
expense to Tenant) a quitclaim deed or any other documentation reasonably required by Landlord
to effectuate the provisions of this Section; Tenant's covenant to do so shall survive the Lease
Expiration Date.

ARTICLE 8: ENVIRONMENTAL MATTERS
8.1
Environmental Compliance, Commencing on the Effective Date, Tenant
shall at all times comply with applicable Environmental Laws affecting the Premises. Tenant
shall at its own expense maintain in effect any permits, license or other governmental approvals
relating to Hazardous Substances, if any, required for Tenant's use, and cause each Subtenant to
maintain in effect any such permits, license or other governmental approvals, if any, required for
such Subtenant's use, of the Premises. Tenant shall make all disclosures required of Tenant by
any such Environmental Laws, and shall comply with all orders, with respect to Tenant's and its
employees', agents', contractors' and invitees' use of the Premises, issued by any governmental
authority having jurisdiction over the Premises and take all action required by such governmental
authorities to bring Tenant's and its employees', agents', contractors' and invitees' activities on the
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Premises into compliance with all Environmental Laws affecting the Premises.
8.2
Notices. If at any time Tenant or Landlord shall become aware, or have
reasonable cause to believe, that any actionable level of Hazardous Substance has been released
or has otherwise come to be located on or beneath the Premises, such party shall immediately
upon discovering the release or the presence or suspected presence of the Hazardous Substance,
aive written notice of that condition to the other party. In addition, the party first learning of the
release or presence of an actionable level of Hazardous Substance on or beneath the Premises,
shall immediately notify the other party in writing of: (i) any enforcement, cleanup, removal, or
other governmental or regulatory action instituted, completed, or threatened pursuant to any
Environmental Laws; (ii) any claim made or threatened by any person against Landlord, Tenant
or the Premises arising out of or resulting from any actionable level of Hazardous Substances;
and (iii) any reports made to any local, state, or federal environmental agency arising out of or in
connection with any actionable level of Hazardous Substance.
8.3

Indemnity.

(a)
By Landlord. Landlord shall indemnify, defend (by counsel acceptable to
Tenant), protect, and hold harmless Tenant, Tenant's Affiliates and their respective partners,
members, shareholders, trustees, beneficiaries, officers, directors, employees, attorneys, agents,
heirs, representatives, successors and assigns ("Tenant Indemnified Parties"), from any and all
claims, liabilities, penalties, fines, judgments, forfeitures, losses, costs, or expenses (including
reasonable attorneys', consultants', and expert fees) (collectively, "Claims") aiising from, related
to, or in connection with the death of or injury to any person or damage to any property
whatsoever, arising from or caused in whole or in part, directly or indirectly, by the presence in,
on, under, or about the Land, or any discharge or release in or from the Land of any Hazardous
Substance, to the extent that any such presence, discharge, or release is caused by Landlord's
activities or the activities of any of Landlord's employees, agents, contractors or invitees prior to
the Effective Date.
(b) Tenant, Tenant shall indemnify, defend (by counsel acceptable to Landlord),
protect, and hold harmless Landlord, Landlord's Affiliates and their respective commissioners,
directors, trustees, beneficiaries, officers, partners, member, directors, employees, attorneys,
agents, successors and assigns ("Landlord Indemnified Parties"), from and against any and all
Claims arising from, related to, or in connection with the death of or injury to any person or
damage to any property whatsoever, arising from or caused in [whole or in part, directly or
indirectly, by (i) the presence in, on, under, or about the Premises or any discharge or release in
or from the Premises of any Hazardous Substance, to the exterit that any such presence,
discharge, or release is caused by Tenant's activities, or the activities of any of Tenant's
Subtenants, employees, agents, contractors or invitees, or (ii) Tenant's failure to comply with its
covenants under Section 8.1 and occurs after the Effective Date.
(c) Costs Included; Survival. The indemnity obligations created hereundei shall
include, without limitation, whether foreseeable or unforeseeable, any and all costs incurred in
connection with any site investigation, and any and all costs fc)r repair, cleanup, detoxification 01
decontamination, or other remedial action of the Premises. Tb)e obligations of the parties
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hereunder shall survive the expiration or earlier termination of this Lease.
^

ARTICLE 9: INSURANCE

9.1
All Risk Insurance. Tenant, at its sole cost and expense, from the Effective
Date forward shall throughout the entire Term keep the Insured Property insured against loss oi
damage by lire, windstorm, tornado, hail, water damage, lightning, vandalism and malicious
mischief and against loss or damage by such other, further and additional risks as now are or
hereaftei may be embraced by the standard "all risk" forms or endorsements, and any coverage
available under the so-called "installation floater", in each case in the full amount of the
replacement value of the Insured Property and 100% of the replacement value of the rental
receipls of the Insured Property on an actual loss-sustained basis (the "Full Insurable Value")
Likewise, any new Improvements constructed on the premises shall be insured as described
above as of the Date of Substantial Completion. For purposes of the immediately preceding
sentence, any building or structure and the Improvements related thereto or contained therein
shall be deemed to be substantially completed when such building or structure and its ielated
Improvements, taken as a whole, are substantially completed.
9.2
Additional Insurance. Tenant, at its sole cost and expense, shall throughout
the entire Term procure and maintain:
(a) Liability Insurance. Liability insurance against claims for bodily injury, death
or property damage occurring upon, in or about the Insured Property, including the public areas
adjacent thereto, including, in a form no less than a commercial general liability policy,
explosion, collapse and underground coverage, such insurance to afford immediate protection at
the Effective Date for not less than $1,000,000 per occurrence/aggregate and $1,000,000
complete operations per occurrence/aggregate. Such insurance shall, among other things, provide
broad form contractual liability coverage (including without limitation indemnification or hold
harmless obligations of Tenant under this Lease) and personal injury (including without
limitation coverage for assault and battery not committed by or at the direction of the insured).
Such insurance for the Insured Property shall also provide so-called "cross "liability" coverage for
all of the insureds in respect of the employees of each insured. Landlord shall be named an
additional insured under such policy.
9.3
Builder's Risk Insurance. During the construction of any Improvements the
insurance required by Section 9.1 shall, as to such Improvements which are part of the Insured
Property, be in the form commonly known as "Builder's Risk" on an "all risk" basis including
without limitation coverage against fire, lightning, wind damage, hail and collapse and coverage
undet the so-called "installation floater". The policy shall be secured and maintained by Tenant
in a form and amount as may from time to time be determined by Tenant. Coverage shall include
all materials, supplies and equipment that are intended for specific installation in the Insured
Property while such materials, supplies and equipment are located in or on the Insured Property,
in transit and while temporarily located away from the Insured Property for the purpose of repair,
adjustment or storage at the risk of one of the insured parties.
9.4

Named Insureds and Insurance Trustee. All policies of insurance required
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under Section 9.2 to be furnished under this Lease shall include as named insureds Landlord,
Tenant, any Leasehold Mortgagee, Tenant's managers, and their respective officers, directors,
trustees, partners, employees and agents, as their respective inteitests may appear. All policies oi
insurance required under Sections 9.1 and 9.3 to be furnished under this Lease shall include as
named insureds Tenant, any Leasehold Mortgagee, Tenant's general partners, and their respective
officers, directors, trustees, partners, employees and agents, as their respective interests may
appear, and Landlord as an additional insured as its interest may I appear. All such policies of
insurance shall provide that the loss, if any, shall be payable to the Insurance Trustee, provided
that payments may be made directly to the third-parly claimants under liability policies.
Promptly upon the Insurance Trustee's receipt of any payments under any such policy, the
Insurance Trustee shall (a) reimburse Landlord, Tenant, any Leasehold Mortgagee and the
Insurance Trustee for their reasonable expenses incurred in the collection of the insurance
proceeds and (b) pay to Landlord, Tenant and any Leasehold Mortgagee their respective shares of
the proceeds paid under any such policy.
9.5
Insurance in General, (a) Each policy of insurance required under this
Lease shall include provisions that the holder of such policy shall not cancel or terminate such
policy, or cause such policy to expire, due to non-renewal by Tenant, and that coverages under
such policy shall not be materially reduced, unless at least 7 dayk notice of such proposed
expiration or reduction has been provided to all the insureds named in such policy by such
holder.
(b) To the extent allowed by Tenant's Lenders, all proceeds of such policies shall
be used for the restoration or repair of the Insured Property.
(c) Each policy of insurance required under this JLease shall include a provision
for a waiver of subrogation in favor of Landlord, Tenant and all other insureds.
9.6
Copies to Landlord. Upon the execution and delivery of this Lease and
thereafter not less than ten days prior to the expiration date of any insurance policy delivered
pursuant to this Article, Tenant shall deliver to Landlord certified copies (or certified extracts
approved by Landlord) of to be furnished hereunder all policies of insurance required. Pending
issuance of such policies, Tenant may deliver to Landlord a corjimitmenl evidencing the
coverages required under this Lease, provided that Tenant shall replace such commitment with
certified copies (or extracts, as permitted herein) prior to the expiration date of such commitment.
9.7
Adjustment of Loss. Any loss under any policy of insurance required to be
furnished under this Lease shall be adjusted solely by Tenant.
9.8
Unearned Premiums. The unearned prenjiums on all insurance policies m
force at the end of the Term which Landlord desires to keep in effect shall be reimbursed by
Landlord to Tenant and, upon such reimbursement, Tenant shall transfer to Landlord all of
Tenant's interest in such insurance policies, unless a New Leas? is entered into by Landlord, in
which case Tenant shall transfer to the new lessee under such New Lease all of Tenant's interest
m such insurance policies.
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9.9
Blanket Insurance. Nothing in this Article shall prevent Tenant from
taking out insurance of the kind and in the amounts provided for under this Article under any
blanket insurance policy which covers other properties owned or operated by Tenant or its
Affiliates as well as the Insured Properly, provided that any such policy of insurance (a) shall
specify therein, or Tenant shall furnish Landlord with a written statement from the insurers undei
such policy specifying, the amount of the total insurance allocated to the Insured Property, which
amount shall be not less than the amount required by this Article to be carried, and (b) shall not
contain any clause which would result in the insured thereunder being required to carry insurance
with respect to the Insured Property in an amount equal to a minimum specified percentage of the
Full Insurable Value of such Insured Property in order to prevent the named insured therein fiom
becoming a co-insurer of any loss with the insurer under such policy. Tenant shall furnish to
Landlord, within 30 days after the filing thereof with any insurance ratemaking body, copies of
the schedule or make-up of all property covered by any such policy of blanket insurance.
9.10 Primary and Excess Coverages. Limits ol liability for insurance required
hereunder may be provided by primary insurance or a combination of both primary and excess
insurance coverages.
9.11 Insurance Non-Contributory. Neither Tenant nor Landlord shall carry
separate insurance, concurrent in form and contributing, in the event of loss, for any insurance
required under the provisions of this Article unless, in conformity with the requirements of this
Article, all the named insureds listed m Section 9.4 are included therein as the named insureds.
Tenant and Landlord shall each promptly notify of and deliver to the other each such separate
insurance policy.

ARTICLE 10: DAMAGE OR DESTRUCTION
10.1 Damage. If, during the Term, there occurs any material or substantial
damage to or destruction of the Premises or any part thereof resulting from any cause whatsoever
(except for any damage or destruction caused by Landlord, its invitees or permitees), Tenant shall
give prompt notice thereof to Landlord and the Mortgagee, and Tenant shall take such action as
is reasonably necessary to assure that neither the Premises nor the Improvements constitutes a
nuisance or otherwise presents a health or safety hazard, such work to be accomplished at
Tenant's sole cost and expense. The foregoing obligation shall not be contingent upon the
availability of any Insurance Proceeds; however, Tenant shall be reimbursed out of the Insurance
Proceeds for such work to the extent available.
10.2 Cancellation. Tenant shall have the right, under any circumstance that
would excuse the obligation of Tenant to restore the Premises, to terminate this Lease, by
notifying Landlord within sixty (60) days after such date of damage or destruction. If the
Premises shall be damaged so that Tenant reasonably determines that the cost would make
restoration thereof unfeasible, notwithstanding the availability of Insurance Proceeds therefor,
Tenant may terminate this Lease within sixty (60) days after such damage. Within 360 days after
such termination, Tenant shall raze the then existing Improvements on the Land and clear the
Land of debris and rubble.
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10.3 Restoration, If this Lease is not terminated as provided in Section 10.2
above, Tenant shall, subject to the terms of any Permitted Mortgage, proceed with the repair or
restoration of the damaged Premises within ninety (90) days following such damage or
destruction or, if greater than eighty percent (80%) of the estimated cost of such restoration is
covered by insurance, then such later date as the Insurance Proceeds are available therefor, and
once commenced such restoration shall be diligently prosecuted to completion. Landlord agrees
to make available to Tenant any Insurance Proceeds (subject to the rights of any Mortgagee)
payable to Landlord attributable and to be used for the restoration and repair of the Premises as
herein provided. Landlord shall have no liability to Tenant, and Tenant shall not be entitled to
terminate this Lease by virtue of any delays in completion of repairs and restoration, except to the
extent caused by Landlord.
10.4 Insurance Proceeds. All Insurance Proceeds shall be collected, held and
disbursed in accordance with the terms of the applicable Permitted Mortgage. All Insurance
Proceeds payable as a result of any damage or destruction which are to be used by Tenant for
such repairs and restoration shall be payable to Tenant and used by Tenant to the extent necessary
for payment of the cost of repairs and restoration required hereby. Any unused proceeds may be
retained by Tenant (subject to the requirements of the applicable Permitted Mortgage).

ARTICLE 11: EMINENT DOMAIN
11.1 Substantial Taking. If forty percent (40%) or more of the Premises shall
be taken for a public or quasi-public use by the exercise of the power of eminent domain or by
purchase under threat of condemnation by any governmental agfency, this Lease shall terminate in
its entirety on the date the condemning authority actually consummates such taking of the
Premises, and the Rent required to be paid by Tenant hereunder shall be appropriately prorated
and paid to such date of taking or reduced as provided hereinbelow. In the event of any such
taking, Landlord and Tenant shall together make one claim for an award for their combined
interests in the Premises including an award for severance damages if less than the whole shall be
so taken. The Condemnation Proceeds shall be distributed to Tenant (subject to the rights of the
applicable Mortgagee under its Permitted Mortgage) to the extent that it is attributable to
Tenant's Estate, or Tenant's personal property or the Improvements (or that of its invitees, agents
or Subtenants) and to Landlord to the extent that it is attributable to the Landlord's Estate.
112 Partial Taking, If less than forty percent (40%) of the Premises shall be
taken for any public or quasi-public use under the power of eminent domain or by purchase under
threat of condemnation by any governmental agency, or if any appurtenances of the Premises or
any vaults or areas outside the boundaries of the Premises or rights in, under or above the streets
adjoining the Premises or the rights and benefits of light, air or access from or to such streets,
shall be so taken, or the grade of any such streets shall be changed, in any such case in a manner
that the remaining portion of the Premises can be adapted and economically operated for the
purposes and in substantially the same manner as it was operated prior thereto in Tenant's good
faith business judgment, Tenant shall give prompt notice thereof to Landlord, this Lease shall
continue in full force and effect and Base Rent shall be equitably abated. Tenant shall proceed,
with reasonable diligence, to perform any necessary repairs and to restore the Premises to an
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economically viable umt m strict accordance with all Legal Requirements and (he requirements
of Article 7 above, and as nearly as possible (o the condition the Premises was in immediately
prior to such taking. The Condemnation Proceeds shall be paid to Tenant (subject to the rights oi
any Mortgagee) to the extent that it is attributable to Tenant's Estate, or Tenant's personal
property 01 the Improvements (01 that of its invitees, agents or Subtenants) and to Landlord to the
extent that if is attributable to the Landlord's Estate.
1J .3 Temporary Taking, If the temporary use (but not leasehold title) of the
whole oi any part of the Premises shall be taken as aforesaid for less than ten (10) days in any
calendar yeai, this Lease shall not be affected in any way and Tenant shall continue to pay all
Rent due hereunder. All Condemnation Proceeds as a result of such temporary use shall be paid
to Tenant.
11.4 Proceedings, In any condemnation proceeding affecting the Premises
which may affect Landlord's Estate and Tenant's Estate, both parties shall have the riglit to appear
in and defend against such action as they deem propci in accordance with then own intciests To
the extent possible, the parties shall cooperate to maximize the Condemnation Pioceeds payable
by reason of the condemnation. Issues between Landlord and Tenant required to be resolved
pursuant to this Article shall be joined in any such condemnation proceeding to the extent
permissible under then applicable procedural rules of such court of law or equity for the purpose
of avoiding multiplicity of actions and minimizing the expenses of the parties.

ARTICLE 12: DEFAULT
12.1 Events of Default, A breach of this Lease by Tenant shall exist if any of
the following events (individually an "Event of Default" and collectively "Events of Default")
shall occur:
(a) Tenant shall have failed to pay the Rent within fifteen (15) days of when due
and such failure shall not have been cured within ten (10) days after receipt of written notice
from Landlord respecting such overdue Rent payment; or
(b) Tenant shall have failed to pay any other charge, or any obligation of Tenant
requiring the payment of money under the terms of this Lease (other than the payment of Rent)
within thirty (30) days of when due and such failure shall not have been cured within thirty (30)
days after receipt of written notice from Landlord respecting such overdue payment; or
(c) Tenant shall have failed to perform any term, covenant, or condition of this
Lease to be performed by Tenant, except those requiring the payment of money, and Tenant shall
have failed to cure same within thirty (30)days after written notice from Landlord, delivered in
accordance with the provisions of this Lease, where such failure could reasonably be cured
within said thirty (30) day period (subject to the occurrence of a Force Majeure Event); provided,
however, that where such failure could not reasonably be cured within said thirty (30)day period,
that Tenant shall not be in default unless it has failed to promptly commence and thereafter be
continuing to make diligent and reasonable efforts to cure such failure as soon as practicable and
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in no event later than one hundred eighty (180) days (subject to extension based on the
occurrence of a Force Majeure Event as provided in Section 22.3).
(d) Abandonment of the Premises, Improvements or of the leasehold estate,
except in accordance with Article 13 hereof; or
(e) The subjection of any right or interest of Tenant under this Lease to
attachment, execution, or other levy, or to seizure under legal ppcess, if not released or
appropriately bonded within ninety (90) days after receipt of written notice by Landlord; or
(f) The appointment of a receiver to take possession of the Premises and/or
Improvements or of Tenant's Estate or of Tenant's operations fqr any reason if not discharged
within ninety (90) clays of such appointment, including but not limited to, assignment for the
benefit of creditors or voluntary or involuntary bankruptcy proceedings, but not including
receivership (i) pursuant to administration of the estate of any deceased or incompetent Tenant or
of any deceased or incompetent individual partner of Tenant, or (ii) pursuant to a Permitted
Mortgage, or (iii) instituted by Landlord, the event of default being not the appointment of a
receiver at Landlord's instance but the event justifying the receivership, if any; or
(g) An assignment by Tenant for the benefit of creditors or the filing of a
voluntary or involuntary petition by or against Tenant under any law for the purpose of
adjudicating Tenant as bankrupt; or for extending time for payntient, adjustment or satisfaction of
Tenant's liabilities to creditors generally; or for reorganization, dissolution, or arrangement on
account of or to prevent bankruptcy or insolvency; unless the assignment or proceeding, and all
consequent orders, adjudications, custodies, and supervisions are dismissed, vacated, or
otherwise permanently stayed or terminated within ninety (90) days after the assignment, filing,
or other initial event.
12.2 Notice to Certain Persons, Landlord shall, before pursuing any remedy,
give notice of any Event of Default to Tenant, to all Mortgagees whose names and mailing
addresses were previously given to Landlord in the manner provided in this Lease, In addition,
Landlord shall use its reasonable good faith efforts to give such notice to all Subtenants who
have requested the same. Each notice of an Event of Default sh|all specify the Event of Default
and shall describe any damage resulting from any such act,
12.3 Landlord's Remedies. If any Event of Default by Tenant shall continue
uncured, following notice of default as required by this Lease, fbr the period applicable to the
default under the applicable provision of this Lease, subject to the rights of any Mortgagee under
Article 5 hereof, Landlord shall have the following remedy in addition to all other rights and
remedies provided by law or equity, to which Landlord may resort cumulatively or in the
alternative;
(a) Termination, If Landlord elects to terminate Ithis Lease, then it shall give
Tenant written notice of such termination and all of Tenant's rights in the Premises and in the
Improvements shall terminate upon its receipt of such notice. Promptly after notice of
termination, Tenant shall surrender and vacate the Premises and the Improvements m bioom-20-

clean condition, and Landlord may reenter and Lake possession of the Premises and the
Improvements and eject all parties in possession or eject some and not others or eject none;
provided that no Subtenant provided with a Nondisturbance Agreement shall be ejected and
piovided Landlord shall not eject a Mortgagee in possession that is then in compliance with the
piovisions of this Lease. Termination shall not relieve Tenant from the payment of any sums due
to Landlord hereunder plus interest thereon from the date due at the Default Rate, or from any
claim for damages previously accrued or then accruing against Tenant up to the date of
termination.
12.4 Cumulative Remedies. The remedies given to Landlord herein shall noi be
exclusive but shall be cumulative with and m addition to all remedies now 01 hereaftei allowed
by law and elsewhere provided in this Lease.
12.5 Waiver of Breach. No waiver by a party of any default by the othei shall
constitute a waiver of any other breach 01 default by the other, whether of the same 01 any othei
covenant or condition. No waiver, benefit, privilege, or service voluntarily given or perfoimcd
by a party shall give the other any contractual right by custom, estoppel, or otherwise.
12.6 Tenant Remedies. In the event Landlord shall neglect or fail to perform or
observe any of the covenants, provisions or conditions contained in this Lease on its part to be
performed or observed within thirty (30) days after written notice of default, then in that event
Landlord shall be liable to Tenant for any and all actual damages sustained by Tenant as a result
of Landlord's breach. In addition to and together with any monetary or other damages or
remedies Tenant may receive at law or equity, Tenant may terminate this Lease if Landlord's
breach of this Lease persists past such thirty (30) day period and Landlord is not actively and
diligently engaged in curing the same (which cure shall be completed within a reasonable period
of time).

ARTICLE 13; SURRENDER OF THE PREMISES
On the Lease Expiration Date or earlier termination of this Lease pursuant to the
provisions hereof, Tenant shall quit and surrender the Premises to Landlord without delay, and in
reasonable good order, condition and repair, ordinary wear and tear (and damage and destruction
or condemnation if this Lease is terminated pursuant to either Article 10 or LQ excepted. Such
surrender of the Premises shall be accomplished without the necessity for any payment therefor
by Landlord. Upon such event, title to the Improvements shall automatically vest in Landlord
without the execution of any further instrument; provided, however, Tenant covenants and
agrees, upon either such event, to execute (at no cost or expense to Tenant) such appropriate
documentation as may be reasonably requested by Landlord to transfer title to the Improvements
to Landlord. Notwithstanding anything to the contrary contained in Article 14 below, no such
surrender shall cause or be deemed to cause a merger of Landlord's Estate and Tenant's Estate,
unless Landlord, and any Mortgagee holding a Permitted Mortgage, the lien of which was not
reconveyed upon such surrender, expressly so agree in writing.
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ARTICLE 14: PERMITTED SUBLEASES
14.1 Tenant's Right to Sublease, Tenant may sub-ground lease or sub-space
lease portions of the Premises during the Term of this Lease pursuant to Subleases with
Subtenants who will occupy all or any portion of the Premises for the conduct of business
consistent with the uses permitted herein, subject to the requirements set forth in this Article 14.
14.2 Required Sublease Terms. Each Sublease shall contain the following
terms and conditions:
(a)
The Sublease shall state that it is suoject ana subordinate to this Lease and
to any extension, modifications or amendments of, this Lease, unless Landlord specifically
requires that such Sublease be prior and superior to this Lease:
(b)
That in the event of the cancellation or termination of this Lease prior to
the Lease Expiration Date, the Subtenant under such Sublease shall make full and complete
attornment to Landlord for the balance of the term of such Sublease with the same force and
effect as though said Sublease were originally made directly from Landlord to the Subtenant;
provided that such Subtenant has received a non-disturbance agreement from Landlord, as
provided below.
14.3 Non-Disturbance Agreements. Landlord shall issue a commercially
reasonable subordination, non-disturbance, and attornment agreement (each, a "NonDisturbance Agreement"), to each Subtenant requesting same, which Non-Disturbance
Agreement shall require such Subtenant to acknowledge in writing to the effect that this Lease is
prior to and paramount to the Sublease, and providing that Landlord shall recognize the Sublease
and not disturb the Subtenant's possession thereunder so long as Subtenant is not in default under
its Sublease (subject to the following sentence) and agrees to attorn to Landlord for the balance
of the term of such Sublease with the same force and effect as though said Sublease were
originally made directly from Landlord to the Subtenant. Any Such Non-Disturbance Agreement
may condition the Subtenant's right to non-disturbance on Landlord's continued receipt of Rent in
the amount provided herein. In addition, such Non-Disturbance Agreement shall not prohibit the
right of the Landlord to (or to require Tenant to) demolish Improvements on the Property other
than (i) the premises under Sublease to which such Non-Disturbance Agreement relates and (ii)
means of reasonable access thereto.
14.4 Obligations under Lease. Landlord acknowledges and agrees that Tenant
may assign any obligation or obligations under this Lease to any Subtenants without Landlord's
prior consent; provided, that Tenant shall not be released from any such obligations in the event
such Subtenant fails to perform same.

ARTICLE 15; TRANSFER
Landlord may not assign, convey and transfer its rights, interests and titles, or
delegate any and all of its duties under this Lease. Tenant shall not transfer this Lease or its
interest herein or in the Land, either directly or indirectly, by operation of law or otherwise,
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without Landlord's prior written consent, which Landlord will not unreasonably refuse. A
transfer will not affect tenant's liability under this lease agreement.

ARTICLE 16: TENANT'S OPTION TO PURCHASE PREMISES
Landlord hereby grants to Tenant an option exercisable m Tenant's sole and
absolute discretion to purchase Landlord's Estate ("Purchase Option"), on the following terms
and conditions:
16.1 Exercise Period, The Purchase Option may be exercised during the period
commencing on the first day of the sixty-first (61sl) month of the Term and ending on the Lease
Expiration Date..
16.2 Condition Precedent. It shall be a condition precedent to Tenant's right to
exercise the Purchase Option that (i) this Lease shall, at the time of delivery of Tenant's exercise
notice, be in full force and effect, and (li) there shall not then exist any Event of Default by
Tenant as of the date of delivery of Tenant's exercise notice that Tenant has not begun diligently
to cure in accordance herewith as of such date
16.3 Exercise. Tenant shall exercise its Purchase Option by giving written
notice thereof ("Purchase Option Notice") to Landlord within the option exercise period
described in Section 16.1 above. The "Option Purchase Price" (herein so called), shall be as set
forth in Section 16.4 below.
16.4

Option Purchase Price and Terms.

(a) Option Purchase Price. The purchase price shall be $750,000.00.
(b) Purchase Terms. The Option Purchase Price shall be paid in cash at Purchase
Closing.

16.5 Closing of Option. Following the exercise by Tenant of the Purchase
Option, the "Purchase Closing" (herein so called) shall occur within sixty (60) days of the date
on which Landlord receives Tenant's Purchase Option Notice. Upon the Purchase Closing,
(a) the Purchase Option Price for Landlord's Estate shall be paid to the Landlord or its successor
as described in Section 16.4, (b) Landlord's Estate shall be conveyed to Tenant by grant deed, bill
of sale, general assignment and other appropriate transfer instruments, all in form reasonably
acceptable to both Tenant and Landlord; (c) Landlord's Estate shall be subject to only the matters
described in Section 1.1 and other matters reasonably approved by Tenant; (cl) Landlord's Estate
shall be conveyed using a general warranty deed; (e) Tenant and Landlord shall each be
responsible for their own attorneys5 fees; (f) Landlord shall provide at its sole expense a standard
form Owner's Title Insurance Policy issued by First American Title Insurance Company, and (g)
Tenant shall be responsible for all property taxes and cost of closing.
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ARTICLE 17: NOTICES
17.1 Any notice, approval, demand or other communication required or desired
to be given pursuant to this Lease shall be in writing and shall be personally served (including by
means of professional messenger service or air express service using receipts) or in lieu of
personal service, deposited in the United States mail, postage prepaid, certified or registered
mail, return receipt requested, and unless sooner received, each notice shall be deemed received
seventy-two (72) hours after same shall have been so deposited in the United States mail
addressed as set forth below:
If to Landlord: Brown Family Holdings, L.C.
c/o Rand D. Brown
1434 E. 9400 S., Ste. 204
Sandy, UT 84093
If to Tenant:

Holladay Towne Center, L.L.C.
515 West Pickett Cir., Suite 400
Salt Lake City, UT 84115
Attention: Tom Hulbert

Either Landlord or Tenant may change its respective address by giving written notice to the other
in accordance with the provisions of this Section.

ARTICLE 18: ESTOPPEL CERTIFICATES
18.1 Estoppel Certificates. Tenant agrees within thirty (30) days following
request by Landlord or the holder of any deed of trust, mortgage or other encumbrance on
Landlord's Estate to execute and deliver an Estoppel Certificate to whichever of them has
requested the same. Landlord agrees promptly following request by Tenant or a Mortgagee to
execute and deliver an Estoppel Certificate to whichever of theip has requested the same. The
term "Estoppel Certificate" shall mean an estoppel certificate, certifying (a) that this Lease is
unmodified and in full force and effect, or, if modified, stating the nature of such modification
and certifying that this Lease, as so modified, is in full force and effect and the date to which the
Rent and other charges are paid in advance, if any, (b) that there are no uncured defaults on the
part of Landlord and Tenant hereunder, or if there exist any uncured defaults on the part of
Landlord and/or Tenant hereunder stating the nature of such uncured defaults on the part of
Landlord and/or Tenant, and (c) the correctness of such other information respecting the status of
this Lease as may be reasonably required by the party hereto requesting execution of such
Estoppel Certificate. A party's failure to so execute and deliver an Estoppel Certificate following
written request as required above, shall be conclusive upon such party that as of the date of said
request for the same (a) that this Lease is in full force and effect, without modification except as
may be represented by the party hereto requesting execution of such Estoppel Certificate, (b) that
there are no uncured Events of Default in Landlord's or Tenant's obligations under this Lease
except as may be represented by the party hereto requesting execution of such Estoppel
Certificate, and (c) that no Rent has been paid in advance except as may be represented by the
party hereto requesting execution of such Estoppel Certificate.
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ARTICLE 19: ENFORCEMENT AND ATTORNEYS * FEES
19 1 In any proceeding or controversy associated with or arising out of this
Lease or a claimed or actual breach hereof, the prevailing party shall be entitled to recover lrom
the other party as a part of the prevailing party's costs, such party's actual and reasonable
attorneys" hts, and court costs.

ARTICLE 20: NO MERGER
20.1 No Merger; Subleases. The voluntary or other surrender of this Lease by
Tenant, or a mutual cancellation thereof, shall not work a merger and shall, at the option of
Landlord, operate as an assignment to Landlord of any or all Subleases of Subtenants.
20.2 Permitted Mortgages, Landlord agrees that neither the surrender,
cancellation, expiration or termination of this Lease, nor Landlord's acquisition of Tenant's Rslale
by any means contemplated hereunder, shall, either by the election of Landlord or by operation of
law, work a merger of Landlord's Estate and Tenant's Estate unless and until all indebtedness
under any Permitted Mortgage has been repaid pursuant to the terms thereof. The lien of such
Permitted Mortgage shall remain unaffected and in full force and effect upon and following the
occurrence of any of the events described in the preceding sentence, and Landlord shall be
subject to, and bound by, the provisions of such Permitted Mortgage as the successor tenant
hereunder following the occurrence of any of such events.

ARTICLE 21: QUIET ENJOYMENT - LANDLORD'S RIGHT TO INSPECT
21.1 Landlord covenants that, provided no Event of Default has occurred under
the terms of the Lease and has continued beyond all applicable cure periods set forth in this Lease
or any other written agreement between Landlord and any Mortgagee, Tenant shall have quiet
and peaceful possession of the Premises as against Landlord and any person claiming the same
by, through or under Landlord. Landlord reserves the right to enter the Premises and the
Improvements during normal business hours upon reasonable prior written notice for purposes of
conducting normal and periodic inspections of the Premises, provided such inspections shall be
subject to the terms of, and shall not interfere with, the rights of any Subtenant under any
Sublease.

ARTICLE 22: GENERAL
22.1 Captions. The captions used in this Lease are for the purpose of
convenience only and shall not be construed to limit or extend the meaning of any part of this
Lease.
22.2 Counterparts. Any executed copy of this Lease shall be deemed an
original for all purposes. This Lease may be executed in one or more counterparts, each of which
shall be an original, and all of which together shall constitute a single instrument.
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22.3 Time of Essence, Time is of the essence for the performance of each
covenant and term of this Lease. Notwithstanding the foregoing, any non-monetary obligation of
Tenant or Landlord which cannot be satisfied due to war, strikes, acts of God or other events
which are beyond the reasonable control of Tenant or Landlord, as the case may be (each, a
"Force Majeure Event"), shall be excused until the cessation of such Force Majeure Event. In
addition, Tenant's Rent obligations hereunder, and all dates for the performance of any of
Tenant's other obligations hereunder, shall be automatically extended on a day for day basis in
the event of any act of Landlord in violation of this Lease which actually delays Tenant's
performance, as hereinabove set forth in this Lease, provided that (a) Tenant has previously
notified Landlord of such fact in writing and Landlord has not cured the cause of such delay
within three (3) days of the receipt of said notice and (b) in no event shall any Force Majeure
Event excuse any obligation for longer than a 24 month period from the occurrence of such Force
Majeure Event.
22.4 Severability. If any one or more of the provisions contained herein shall
for any reason be held to be invalid, illegal or unenforceable in any respect, such invalidity,
illegality or unenforceability shall not affect any other provisioii of this Lease, but this Lease
shall be construed as if such invalid, illegal or unenforceable provision had not been contained
herein.
22.5 Interpretation. This Lease shall be construed and enforced in accordance
with the laws of the State of Utah. The language in all parts of this Lease shall in all cases be
construed as a whole according to its fail4 meaning, and not strictly for or against either Landlord
or Tenant. When the context of this Lease requires, the neuter gender includes the masculine, the
feminine, a partnership or corporation or joint venture or other entity, and the singular includes
the plural.
22.6 Successors and Assigns. The covenants and agreements contained in this
Lease shall be binding upon and shall inure to the benefit of the parties hereto and their
respective permitted heirs, successors, and assigns (to the extent this Lease is assignable).
22.7 Waivers. The waiver of any breach of any term, covenant or condition
herein contained shall not be deemed to be a waiver of such term, covenant or condition or any
subsequent breach of the same or any other term, covenant or condition herein contained.
22.8 Remedies. All remedies herein conferred shall be deemed cumulative and
no one remedy shall be exclusive of any other remedy herein conferred or created by law.
22.9 Good Faith. Except where a party hereto is specifically permitted to act in
its sole and absolute discretion, each party hereto agrees to act reasonably and in good faith with
respect to the performance and fulfillment of the terms of each and every covenant and condition
contained m this Lease.
22.10 No Partnership. The parties hereto agree that nothing contained m this
Lease shall be deemed or construed as creating a partnership, joint venture, or association
between Landlord and Tenant, or cause either party to be responsible in any way foi the debts oi
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obligations of the other party, and neither the method of computing Rent nor any other provision
contained in this Lease nor any acts of the parties hereto shall be deemed to create any
relationship between Landlord and Tenant other than the relationship of landlord and tenant.
22.11 Integration. This Lease, and the Exhibits and addenda, if any, attached
hereto, constitute the entire agreement between the parties, and there are no agreements or
representations between the parties except as expressed herein. The recitals set forth above arc
incorporated herein and made a part of this Lease. All prior negotiations and agreements
between Landlord and Tenant with respect to the subject matter hereof are superseded by this
Lease. Except as otherwise provided herein, no subsequent change or addition to this Lease shall
be binding unless in writing and signed by the parties hereto.
22.12 Commissions. Landlord and Tenant each represent and warrant to the
other that they have employed no broker, finder or other person in connection with the
transactions contemplated under this Lease which might result in the other party being held liable
for all or any portion of a commission hereunder. Landlord and Tenant each hereby agree to
indemnify and hold the other free and harmless from and against all claims and liability arising
by reason of the incorrectness of the representations and warranties made by such party in this
Section, including, without limitation, reasonable attorneys' fees and litigation costs.
22.13 Survival. Notwithstanding anything to the contrary contained m this
Lease, the provisions (including, without limitation, covenants, agreements, representations,
warranties, obligations, and liabilities described therein) of this Lease which from their sense and
context are intended to survive the expiration or earlier termination of this Lease (whether or not
such provision expressly provides as such) shall survive such expiration or earlier termination of
this Lease and continue to be binding upon the applicable party.
[SIGNATURES ON NEXT PAGE]
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LANDLORD AND TENANT hereby enter into and execute this Lease as of the date first
sot forth above.
LANDLORD
BROWN FAMILY HOLDING, L.C.
a Utah limited liability company

By: A „ (

/

Rand Brown
It's Manaeed

TENANT
HOLLADAY TOWNE CENTER, L.L.C,
a Utah limited liability company

Bv:

\//frrn?<&L <tf~
Thomas A. Hulbert
It'sManapeir
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EXHIBIT "A"
LANDLORD PROPERTY
Known as 2240 E. Laney Avenue, Hollaclay, Salt Lake County, Utah and Legally Described as
Lot 27 , Peony Gardens; containing .44 acres.
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EXHIBIT "B"
PERMTTTF/H RYrFPTTON^

1. Property Taxes and Assessments accruing for the year 2005 and thereafter. Landlord
Warrants that all previous property Taxes for any year nrW tn thp. war ODD*. t nv upar H*VP
been paid.
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ADDENDUM "B"

IN THE THIRD JUDICIAL DISTRICT COURT
IN AND FOR SALT LAKE COUNTY, StATE OF UTAH
HOLLADAY TOWNE CENTER,

Case No. 060913167

Plaintiff,

Appellate Case No. 20070496-CA

v
BROWN FAMILY HOLDINGS, LC,
Defendant.

With Keyword Index

March 12, 2007

SUMMARY JUDGMENT AND MOTIONS

May 1,2007

HEARING ON PROPOSED ORDER

Page 1
67

BEFORE

THE HONORABLE JOHN PAUL KENNEDY

FILED

ofSTRie?

COURT

Thirtd Judicial District

JUL 1 8 2007
By.

SALT LAKE COUNTY
Deputy Clerk

CAROLYN ERICKSON, CSR
CERTIFIED COURT TRANSCRIBER
1775 East Ellen Way
Sandy, Utah 84092
801-523-1186

1

THE COURT:

For example, it's conceivable that a

2

party could have problems one month after another.

3

saying, well, we've got to look at the motivation of the

4

problem but I don't see anything in the lease that describes

5

that and I don't think that there's anything that's broad

6

enough to generate even by implication that they couldn't do

7

that.

8
9
10

MR. ATKIN:

You're

I have nothing further to say then,

Your Honor.
THE COURT:

All right.

I think if parties really

11

wanted to prevent it, you know, they'd have put in a fee or

12

interest provision or something like that.

13

prevent it.

That's how you

14

MR. ATKIN:

That was the only issue I had anyway.

15

THE COURT:

Well, I think my feeling is here that

16

with respect to these two parties, that there is no easement,

17

that there is no recorded easement that's valid.

18

the.one that was recorded I think was recorded on the wrong

19

parcel, therefore, is void.

20

prescriptive easement.

21

that could argue a prescriptive easement would be someone who

22

would benefit from it and we don't have anybody here claiming

23

a prescriptive easement and, in fact, if anything, the

24

evidence is to the contrary that there is a blockage that

25

would block the easement both in the form of the storage

In fact,

I don't see any evidence of

The only party that today seems to me

62

1

sheds as well as the (inaudible) and in addition, that

2

there's been no evidence of usage of the easement and at

3

least for a period of 10 years, it hasn't been possible.

4

if there were an easement vis-a-vie these two parties, it

5

would have been abandoned by this point.

6

easement either prescriptive or one by legal right.

7

So

So I don't see an

I don't find that the lack of - put it this way, I

8

don't find that the gamesmanship that was played by the

9

plaintiff to be acceptable conduct.

On the other hand, I

10

don't find it to be unlawful or conduct that would be in

11

violation of the lease.

12

know, try to put some pressure on the landlord, I think it is

13

an unsuccessful way of engaging in some self-help that the

14

parties just ought not to do.

15

going to find it to be a violation of the lease.

16

I think, if it indeed was to, you

But on the other hand I'm not

With respect to bringing the lawsuit, I'm going to

17

dismiss the plaintiff's lawsuit and I'm also going to dismiss

18

the counterclaims except for attorney's fees which I'm going

19

to grant to the defendants in this case because they have

20

prevailed I think on the major issue and that is with respect

21

to the easement.

22

and it is so clear it seems to me to the Court that this case

23

should not have been brought even but again, I'm not ruling

24

that that's a violation of the lease.

25

the plaintiff where they were m

There really isn't any cloud on this title

So I think that leases

November or whenever it was
63

1

that this whole thing started, maybe it was earlier ^cause

2

that's when the counterclaim was filed.

3

As far as I'm concerned I don't see any reason why

4

you couldn't still bring a quiet title action based on your

5

leasehold interest.

6

interest in this property through your lease and your option

7

to purchase to ask a court to quiet title to this property

8

and if you wanted to file an amended complaint, for example,

9

in this case, not saying you should or you have to but if you

It seems to me that you have sufficient

10

wanted to file an amended complaint deleting the defendant

11

and asking the court simply to quiet title with respect to

12

this property to make clear that there was no effective

13

easement for the purposes of financing or title insurance,

14

whatever you need, I would find that you had standing to do

15

that based on your lease and the option to purchase which I

16

find are still in effect.

17

Anything further?

18

MR. ATKIN:

19

I don't believe so, Your Honor.

Would

you like me to prepare the order?

20

THE COURT:

Yeah, if you think you can.

21

MR. ATKIN:

I'll do that.

22

THE COURT:

I know both sides have been taking

23

notes so I'll assume you'll come up with an appropriate

24

order.

25

Let the other side see it, of course.
MR. ATKIN: Certainly, Your Honor, I will.
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Blake S. Atkin #4466
William O. Kimball #9460
BrcnnanH. Moss #10267
ATKIN LAW OFFICES, P.C
136 South Main, Suite 401A
Salt Lake City, Utah 84101
Telephone: (801) 533-0300
Facsimile: (801) 533-0380

USTRICT 60VRT

'nirtf Judicial District

n&fltxy Clerk"

Attorneys for Defendant
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE CITY, STATE OF UTAH
HOLLADAY TOWNE CENTER, L.L.C.,
FINDINGS OF FACT, CONCLUSIONS
OF LAW, AND ORDER

Plaintiff,
vs.

Case No.: 060913167
BROWN FAMILY HOLDINGS, L.C., a Utah
limited liability eompany,

Judge John Paul Kennedy

Defendant.
This matter came on regularly for hearing on the parties5 cross motions for summary
judgment on March 12,2007. Plaintiff was represented by Blake Miller, defendant was represented
by Blake S. Atkin. Having read the written submissions of the parties, having heard the arguments
of counsel and being fully advised in the premises, the Court enters the following Findings of Fact
Conclusions of Law and Order.
FINDINGS OF FACT
1.
Utah.

The real property that is the subject of this dispute is in Salt Lake County, State of

2.

Defendant is the fee owner of a parcel of real estate known as lot 27, Peony gardens.

3.

In March of 2005, Plaintiff and Defendant entered into a Ground Lease with regard

to lot 27 . The Ground Lease provides that it is a triple net lease and that rent would be paid without
offset and without cost to the landlord. The Ground Lease further authorizes the Tenant to contest,
at its own expense, any legal requirements, defined as including any covenants restrictions or
conditions of record. The Ground Lease also provides for attorney fees to the prevailing party in
actions relating to the Ground Lease.
4.

In about 1980, the owner of Lot 27, who also owned lot 26, Peony Gardens, recorded

a notice of contract on lot 26 that described an easement across }ot 27. That notice of contract was
never recorded against lot 27.
5.

Thereafter, lot 27 was conveyed to defendant's predecessor in title without any

mention of the easement.
6.

Through mesne conveyances, none of which mention the easement, the property came

into the possession and ownership of defendant.
7.

The easement was never recorded against lot 27j

8.

There is no evidence of the easement on the ground. For at least the past 20 years,

the path of the easement has been impassable because of the existence of a berm and for the past 10
years, permanent storage facilities have been built upon the patft ol the easement.
9.

No one has ever made a claim to the easement or attempted to use the easement.
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10.

No one has ever tried to interfere with plaintiffs quiet enjoyment of its leasehold on

account of the easement.
11.

At the time they entered into the ground lease, neither party had any knowledge of

the easement.
12.

On August 9, 2006, Plaintiff filed a complaint against Defendant in Third District

Court seeking declaratory relief, breach of contract, and specific performance, claiming that the
easement is a violation of the lease.
13.

In November, 2006, defendant filed a counterclaim for unlawful detainer pursuant

to Utah Code Annotated, § 78-36-8 claiming that the suit and defendants prior pattern of not making
rental payments until plaintiff had hired a lawyer to demand payment were in breach of the lease by
violating the covenant of good faith and fair dealing and causing the Landlord to incur costs in
connection with the collection of rents.

CONCLUSIONS OF LAW
1.

There is no easement on lot 27. There is no evidence of an easement on the ground

and to the extent that an easement purporting to affect lot 27 is recorded against lot 26, that easement
is void because it was not recorded against lot 27.
2.

Because there is no easement affecting lot 27, there is no basis for the plaintiffs

claims against the defendant and this action should not have been brought against the landlord,
causing the landlord to incur costs.
3

3.

If the easement anciently recorded against lot 26 create* Wal requirements that

interfere with plaintiffs use of its leasehold, plaintiff has the right under the lease and by virtue of
its leasehold to contest those legal requirements by quiet title action or otherwise, but such action
should be conducted in such a manner as to result in no cost to the Landlord.
4.

The plaintiffs pattern of late rental payments, while not appropriate conduct, is not

a material breach of the lease at this time where the conduct stopped at the demand of the Landlord
and has been followed by consistent on time rental payments. The costs to the Landlord caused by
that behavior can be remedied at this time by the payment of the Landlord's attorney fees and costs.
The filing of this action, while not appropriate conduct under the lease, is not a material breach of
the lease because the cost caused to the Landlord can be remedied at this time by the payment of the
Landlord's attorney fees and costs.
ORDER
1.

Plaintiffs complaint against defendant will be dismissed, no cause of action.

2.

Defendant's counterclaim for unlawful detainer will be dismissed without prejudice,

should the conduct of the Tenant be repeated in the future.
3.

Leave is granted to the plaintiff to amend the complaint in this matter, so long as the

allegations of the amended complaint require nothing on the part of the Landlord except to file a
notice of no contest to any action to quiet title against the easement,
4.

Plaintiff shall pay all of defendant's costs and attorney fees relating to this action and

4

,

to defendant's collection of rent/ Such costs^and attorney fees shall be established by affidavit
y\A.

DATED this J _ day ofiAtonSi, 2007.
BY THE COURT:

.

,M.V \ I ^,
-Hi}/

$/V£ f '^1
#

The Hfcndjibl^folm Paul K ^ ^ ^ , ^ [ / V
Third E^trict Court Judge
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Blake S. Atkin#4466
William O. Kimball #9460
BrcnnanH. Moss #10267
ATKIN LAW OFFICES, P.C.
136 South Main, Suite 401A
Sail Lake City, Utah 84101
Telephone: (801) 533-0300
Facsimile: (801) 533-0380

Third Judicial District

Deputy Clnrk

Attorney for Defendant
IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE CITY, STATE OF UTAH
HOLLADAY TOWNE CENTER, L.L.C.,
JUDGMENT
Plaintiff,
Case No.: 060913167

vs.
BROWN FAMILY HOLDINGS, L.C., a Utah
limited liability company,

Judge John Paul Kennedy

Defendant.
Pursuant to the Court's Findings of Fact, Conclusions of Law and Order, it is hereby
ORDERED ADJUDGED AND DECREED:
1. That plaintiffs complaint against defendant is dismissed, no cause of action.
2. That defendant's counterclaim for unlawful detainer is dismissed at this time without
prejudice to the Landlord renewing such a claim if in the future the Tenant engages in conduct that
results in costs to the Landlord in violation of the covenants of the Ground Lease.
3. Plaintiff shall pay defendant's costs and attorney fees incurred in connection with this
action and in connection with defendant's collection of rents from plaintiff^^ &***sU*r

DATED this _£_ day of Much, 2007.
BY THE COURT:

2

CERTIFICATE OF SERVICE

A

T HEREBY CERTIFY that on this jU_ day of March, 2007,1 served a true and correct
copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER, AND
JUDGMENT upon each of the following individuals by causing the same to be delivered by the
method and to the addresses indicated below:

Blake Miller
James W. Anderson
165 South Regent Street
Salt Lake City, Utah 84111

Yu S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
/y

Facsimile

ADDENDUM "F*

mm

ilSTRICT CtURI

Third Judicial District

MAY 2 2 2007
Blake S. Atlcm //4466
William 0. Kimball #0460
ATK1N LAW OFFICES, P.C.
1 36 South Mam, Suite 401A
Salt Lake City, Utah 84101
Telephone-(801) 533-0300
Facsimile: (801) 533-0380

SALT

By-

LAK/COUNTV

4^

^<

Deputy G/erfc

ENTERED IN REGISTRY
OF JUDGMblMXS
D A T E _ _ J O J ^ ^ ~

Attorneys for Defendant
1N THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE CITY, STATE OF UTAH
HOLLADAY TOWNE CENTER, L.L.C.,
ORDER RE: AWARD OF ATTORNEY
FEES AND COSTS

Plaintiff,
vs.

Case No.. 060913167
BROWN FAMILY HOLDINGS, L.C., a Utah
limited liability company,

Judge John Paul Kennedy

Defendant.
This matter came on regularly for hearing on the parties' cross motions for summary
judgment on March 12, 2007 and on May 1, 2007 regarding the order and award of attorney fees.
Based on the Supplemental Affidavit of Attorney Fees submitted by Defendant and being fully
advised in the premises, the Court enters the following Order:
ORDER
1.

Plaintiff shall pay Defendant's attorney fees in the amount of $39,675.50 and costs
in the amount of $5,818.06 for a total award of $45,493.56.

2.

The attorney fees and costs shall be paid by Plaintiff within 20 days of entry of this
Order re: Award of Attorney Fees and Costs @J

JD21391284

mi

paqes:

Order to Defendant.
3.

Defendant shall be entitled to all attorney fees and costs incurred in the collection of
the attorney fees and costs awarded to Defendant^

4.

To the extent that additional objections or pleadings are submitted by Plaintiff and
additional attorney fees and costs are expended by Defendant as a result, Defendant
shall be entitled to file a motion to supplement the amount of attorney fees and costs
incurred.

DATED this

,2(

day of May, 2007.

2

MAILING CERTIFICATE
I hereby certify that I caused to be mailed a true and correct copy of the above and
foregoing ORDER RE: AWARD OF ATTORNEY FEES AND COSTS in the U.S. mail, first
class, postage prepaid on this

1 day of May, 2007, to the following:

/ N U.S. Mail, postage prepaid

Paxton R. Cuymon
James W. Anderson
Miller Guymon, P.C.
165 South Regent Street
Salt Lake City, Utah 84111

Hand-Delivered
Overnight Mail
Facsimile

Legal Assistant

3
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Blake S. Atkin #4466
William O. Kimball #9460
Attorney for Defendant
ATKIN LAW OFFICES, P.C
136 South Main, Suite 401A
Salt Lake City, Utah 84101
Telephone: (801) 533-0300
Facsimile: (801) 533-0380

IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE CITY, STATE OF UTAH
HOLLADAY TOWNE CENTER, L.L.C.,
SUPPLEMENTAL AFFIDAVIT OF
ATTORNEY'S FEES AND COSTS POST MAY 1, 2007 HEARING

Plaintiff,
vs.
BROWN FAMILY HOLDINGS, L.C., a Utah
limited liability company,

Case No.: 060913167
Judge: Kennedy

Defendant.

STATE OF UTAH

)
)

COUNTY OF SALT LAKE

)

William O. Kimball, being first duly sworn on his oath, deposes and says:
1.

I am counsel for the Defendant BROWN FAMILY HOLDINGS L.C., in the above-

entitled matter and have personal facts alleged herein and am competent to testify.
2.

At a hearing before this Court on May 1, 2007, this Court reaffimied its previous

order awarding attorney tees to Defendant as the prevailing party m this case and as a result, this
affidavit is submitted to this Court.
3.

Specifically, this Court determined as to Plaintiffs claims, Defendant is entitled

to attorney fees and costs.
4.

As to the claims asserted by Defendant, Defendant is entitled to attorney fees

incurred until Plaintiff started paying rent on the first of the month as nrovided in the Lease
Agreement.
5.

This suit was initiated on August 9,2006.

6.

On approximately September 18, 2006, counsel for Defendant sent a letter

requiring that the rent be paid on the first of the month as required by the Lease Agreement. (See
attached Exhibit A).
7.

As a result of the September 18, 2006, letter, Plaintiff began paying rent on the

first of the month starting in October of 2006.
8.

After October of 2006, counsel for Defendant drafted a Counterclaim, filed a

motion to set the amount of the possession bond and drafted a response to Plaintiffs Motion to
Dismiss to base on failure to state a claim.
9.

The attorney fees incurred to draft the Counterclaim, motion to set the amount of

possession bond and response to Plaintiffs motion to dismiss have not been calculated as
attorney fees awarded to Defendant. This determination has been made as succinctly as possible
to follow this Court's order. In addition, Defendant has reduced some of the preparation time for

the hearing thai look place on March 12, 2007. Likely, this reduction was not necessary as the
preparation time that went into the motion to dismiss submitted by Plaintiff was minimal.
10.

1 am a licensed member of the Utah State Bar, authorized to practice law within

Utah, and I am familiar with the fees charged by lawyers in cases similar to the case at bar.
11.

Attorney Services.
a.

The following services have been rendered by myself primarily, but also by

Brennan Moss and Blake Atkin in this case: Review of documents pertaining to the case;
Legal Research; Preparation of 10 Day Notice to Pay or Quit; Reviewing of Title and the
Deeds and all other Documents regarding to this Matter; Preparation of Motion to Dismiss;
Motion and Memorandum in Support of Motions to Strike; Memorandum in Opposition to
Motion to Dismiss; Summary Judgment Motion and Memorandum; working on discovery
issues; Motion to Strike Affidavits; Subpoena; Preparing for the Hearing; Conference and
meetings with expert; hearing preparation and attendance; Reviewing the Request to Submit
for Decision; Reply Memorandum in Support of Motion to Strike Affidavit; Finding of Facts
and Conclusions of Law; Preparation of Affidavit of Attorneys Fees and Costs, discussions
with opposing party regarding settlement, and correspondence between client and third
parties; extensive conferences with client regarding the case; Post trial hearings and
preparation of pleadings including orders and responses to objections.
b.

Hours have been spent by attorneys in this firm to prosecute this claim to

judgment, or to the stage for which attorney's fees are claimed.
c.

This time has been billed at a rate of $175.00 - $200.00 per hour.

d.

In this case, Brennan Moss billed at $ 175.00 an hour.

e.

I billed at $200.00 an hour.

f.

Blake Atkin billed at $200.00 an hour, which is actually far below his
normal billing rate.

5.

Service by Persons other than Attorneys.
The following services have been performed by persons other than attorneys on this

case: Preparation of pleadings and relevant documents.
a.

Hours have been spent by persons other than attorneys to aide in
prosecuting this claim.

b.

This time has been billed at the rates of $90.00 ner hour for Saria Butler a
legal assistant in our office.

c.

Expert Witness fees billed at sum of $5,000,00, which was the fee charged
by Michael Moss for his services in the case.

6.

I am generally familiar with the billing rates charged by attorneys with various

levels of experience and expertise in this community. Therefore, it is my opinion that a fair and
reasonable fee in this matter is $39,675.50, taking into account the following factors:
a.

The time and labor required, the novelty and difficulty of the questions
involved and the skill requisite to perform the legal service properly;

b.

The likelihood, if apparent to the client, that the acceptance of the particular
employment will preclude other employment by the lawyer;
4

c.

The fee customarily charged in the locality for similar legal services;

d.

The amount involved and the results obtained;

e.

The time limitations imposed by the client or by the circumstances;

f.

The nature and length of the professional relationship with the client;

g.

The experience, reputation and ability of the lawyer or lawyers performing
the services; and

h.
7.

Whether the fee is fixed or contingent,

Costs.
Witness Fees
Subpoenaed Document Requests
Misc.
Total Costs

8.

$5,000.00
$ 30.50
$ 787.56
$5,818.06

Fees set forth in this Affidavit do not include amounts which will be required in the

collection of said judgment. Defendant is entitled to collect such additional costs and fees in the
collection of said judgment as may be established in the course of collecting the judgment.
9.

In addition, if Plaintiff files additional motions and objections, Defendant will be

required to incur additional expenses.

5

10.

As far as I am aware, no attorney tees have been previously ordered in this action.

DATED THIS

7

day of May, 2007.
ATKIN LAW OFFICES, P.C.

William O. Kimball, Affiant
Subscribed and sworn to (or affirmed) before me this "1 day of May, 2007, by William
0. Kimball.
SARIA BUTLER

NOTARY PUBLIC -STATE OF UTAH
136 S. MAIN ST. SUITE 401A
SALTLAlffi CITY UT 84)01
MyComm. Exp. 10/09/2010

NOTARY PUBLIC
Salt Lake County, Utah
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MAILING CERTIFICATE
I hereby certify that T caused to be mailed a true and correct copy of the above and
foregoing SUPPLEMENTAL AFFIDAVIT OF ATTORNEY'S FEES AND COSTS
m the U.S. mail, first class, postage prepaid on this

|

day of May, 2007, to the following:

A U.S. Mail, postage prepaid

Paxton R. Guymon
James W. Anderson
Miller Guymon, P.C.
165 South Regent Street
Salt Lake City, Utah 84111

Hand-Delivered
Overnight Mail
Facsimile

£,
Legal Assistant
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EXHIBTT A

ATKIN LAW OFFICES
A PROFESSIONAL CORPORATION
KEARNS BUILDING
136 SOUTH MAIN STREET, 401A
SALT LAXE CITY, IJTAH 84101
TELEPHONE (801) 53 3-0300
FACSIMILE (801) 533-0380
e-mail: bkimbaIl@atldnlawofFices.com

September 18, 2006

Paxlon R. Guymon
James W. Anderson
Miller Guymon, P.C.
165 South Regent Street
Salt Lake City, Utah 84111
Fax:(801)363-5601
Re:

Holla day Towne Center, LLC v. Brown Family Holdings, L.C. - Thirty Day
Notice

Dear Paxton:
As you are aware, our office represents Brown Family Holdings, L.C. hi March of 2005,
Flolladay Towne Center, LLC entered into a Ground Lease with Brown Family Holdings, L.C.
At this time, Holladay is in default of the Ground Lease. First, for the past several months,
Flolladay has been withholding rent until near the end of each month which is contrary to the
requirement in the Ground Lease that rent be paid on the first day of each month. It appears that
your client is playing games, which is contraiy to paragraph 22.9. Paragraph 22.9 provides that
"[ejxeept where a party hereto is specifically permitted to act in its sole and absolute discretion,
each party hereto agrees to act reasonably and in good faith with respect to the performance and
fulfillment of the terms of each and every covenant and condition contained in this Lease."
Therefore, Brown Family Holdings, demands that you immediately start paying rent on time, on
the first of each month, as you are in breach of paragraph 22.9.
In addition, your client has filed suit against Brown Family Holdings, which is a material
breach of the Ground Lease. Brown Family Floldings demands that you immediately dismiss
your suit as it has no basis in law and is contrary to the terms of the Ground Lease.
The above breaches of the Ground Lease must be cured within 30 days or Brown Family
Holdings will be forced to pursue an action under the unlawful detainer statute and seek and
award of attorney fees and costs as a result of your client's actions.
1

This letter is formal notice under paragraph 12.1(c) of the Ground Lease.

Sincerely,

WiUiam 0. Kimball
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